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DIGEST 


Citations as to where the complete opinions rendered in the cases 
contained in this publication can be found are to the volumes of the 
National Reporter System, published by the West Publishing Com- 

any. At the end of each abstract the name of the case is given, 
ollowed by the volume and page number of the particular Reporter 
where the opinion is contained in full. Taking the citation at the 
end of* the first abstract as an example, ‘202 N. W. 719” is read 
“volume 202, Northwestern Reporter, page 719.” The following is 
ate of the abbreviations used: 

Sup. Ct., Supreme Court Reporter. 

Fed., Federal Reporter. 

F. (2d), Federal Reporter, Second Series. 

N.Y. Supp., New York Supplement. 

N. E., Northeastern Reporter. 

N. W., Northwestern Reporter. 

Pac., Pacific Reporter. 

S. E., Southeastern Reporter. | 

S. W., Southwestern Reporter. 

South., Southern Reporter. 

Atl., Atlantic Reporter. 


Addicts 
(See Habit-forming drugs) 


Animals 


County area plan law for control and suppression of tuberculosis in 
cattle held ealsd,..Wemaonshe Supreme Court; decided February 27, 
1925.) Chapter 269, Laws of 1923, suthorizing counties to put into 
effect the county area plan for the control and suppression of tuber- 
culosis in cattle was held valid, the court statin that the object of 
the statute was to promote and preserve the public health. (Schulte 
et al. v. Fitch et al., 202 N. W. 719.) ; 

Ordinance prohibiting keeping of cows within certain limits upheld.— 
(North Carolina Supreme Court; decided June 24, 1925.) The defend- 
ant was convicted of violating an ordinance of the city of Charlotte 
which made it unlawful to keep any cows within certain specified 
limits of the city. Thesupreme court held the ordinance in question 
to be valid. (State et al. v. Stowe, 128S E. 481.) 

Ordinance restricting running at large of dogs held valid.—(Texas 
Court of Civil Appeals; decided N 3, 1920.) In acivil action 
for damages the validity of an ordinance containing the following 
provision had to be passed upon: 

Provided, That it shall be unlawful for any dog to be at large upon the streets, 
alleys, or public grounds of said city unless the same shall be at all times under 
the control of its master or its master’s servant or agent, by means of a chain, 
rope, or cord of sufficient strengh to control the actions of said dog, or such other 
a presence and attention as will reasonably control its actions and con- 

uct. 
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It was stated in the opinion that “there can be no doubt that an or- 
dinance entirely prohibiting letting dogs run at large would be valid. 
The question thantens is whether that part of the ordinance wherein 
it is attempted to state in what manner the owner can escape the 
effect of the general prohibition is so uncertain and vague that it 
renders the ordinance invalid.”” The court held the ordinance to be 
valid. (Pettus v. Weyel, 225 S. W. 191.) 


Anthrax 


for death from anthraz-infected shaving brush disal- 
lowed—( United States Circuit Court of Appeals, Fifth Circuit; de- 
cided December 16, 1919.) The purchaser of a shaving brush from 
a mail-order house contracted anthrax from using the brush and 
died. The decedent’s wife and minor children brought an action 
for a breach of an alleged warranty. The court decided that there 
was no right of action in the plaintiffs because they had no privity 
with the contract containing the alleged warranty and there was no 
survivorship to them under a breach of warranty directly to the de- 
cedent himself. The court also held that, to recover under the Mis- 
sissippi death by wrongful act statute, the complaint should allege 
that the seller knew that the brush contained anthrax germs or that 
a seller was negligent. (S. H. Kress &Co v. Lindsey et al., 262 
ed. 331.) 


Barbers 


Regulations governing licensing of barbers must be designed to protect 
ublic health.—(United States District Court, Western District of 
ashington, Southern Division; decided February 14, 1921.) A 
barber, who had failed to pass two examinations given by the State 
board of barber examiners, was imprisoned for working at his trade 
without being licensed, and he brought habeas corpus oe 
to secure his release. He attacked the constitutionality of the barber 
law and the arbitrary exercise of the power conferred on the State 
board of examiners. 

The law had been held constitutional as a health measure by the 
Supreme Court of Washington in two decisions and the United States 
Court agreed with these decisions. The court, however, held that the 
regulations adopted by the State board of barber examiners under 
authority of the law could only be sustained on the ground that they 
protected the public health, and it decided that, under the system of 
marking in examinations wherein only 24 points were allotted to 
subjects related to health while 76 points covered subjects of minor 
importance so far as health was concerned, the regulations had ‘no 
real or substantial relation to the public health,” but were “rather 
designed to defeat those statutory provisions in the barber law for 
the protection of the public health, to subordinate essentials to non- 
essentials, and to allow the board scope for purely arbitrary action.” 
(Timmons v. Morris, Sheriff, 271 Fed. 721.) ; 

Law regulating barbers held constitutional.—(Georgia Supreme 
Court; decided February 14, 1922.) The act regulating the occu- 
pation of barbers (Laws 1914, p. 75, as amended by Laws 1920, 
p- 109) was attacked on the following grounds: (1) That it discrim- 
inated between persons engaged in the trade of barbering and per- 
son engaged in other trades involving manual labor; (2) that it 
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violated the provision of the State constitution requiring laws of a 
general nature to operate uniformly throughout the State because it 
was applicable only to barbers in cities or towns having populations 
in excess of 5,000 inhabitants: (3) that it violated both the State 
and Federal Constitutions relative to the equal protection of the 
laws in that it exempted from its provisions barbers engaged within 
the State at the date of its approval and who had been practicing 
their trade for three years prior to its approval and permitted such 
barbers to continue their occupations by making an affidavit of these 
facts and paying the sum of $2, while persons who had learned to 
practice such occupation without the Staté were required to pay the 
sum of $5 and to submit to an examination; and (4) that the classi- 
fication of the towns and cities provided in the act had no reasonable 
relation to the subject matter of the act and was arbitrary and 
capricious. The supreme court rejected all of these contentions and 
held the law to be constitutional. (Cooper et al. v. Rollins et al., 110 
S. E. 726.) 
Boards of Health 


(See Health authorities) 


Bread 
(See Food) 


Brushes, Shaving 
(See Anthrax) 


Butter and Butter Substitutes 
(See Food 


Carriers of Disease 
(See Communicable diseases) 


Cattle 
(See Animals) 


Cemetery 
(See Water supplies) 


Common Towels 


Laws prohibiting use of common towels in public places construed.— 
(Virginia Supreme Court of Appeals; decided January 16, 1919.) 
Two acts passed by the Virginia Legislature in 1916 prohibited the 

lacing, keeping, or use of common towels in any public lavatory. 
he accused was the manager of an office building, which was rent- 
ed to different individuals. On each floor was a lavatory which was 
kept locked and was only for the use of the tenants of the building. 
In a prosecution for an alleged violation of the acts referred to, the 
court decided in favor of the accused, holding that the lavatories 
’ were not public lavatories. 
The court said: 
The gravamen of the offense is that the lavatory in which the towel is used in 


common shall be a public lavatory, which can not be affirmed of lavatories 
installed in an office building owed by a private individual for the convenience 


| 
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of tenants of the building, which are kept locked so that no one can enter them 
except tenants of the building, which tenants were furnished with keys by the 
accused. A public lavatory, on the other hand, is one that is open to all who 
may choose to use it; as, for example, lavatories in railway trains or steamboats, 
which are provided and kept open for the use and convenience of all of the public 
who travel thereon, or in buildings to which the public generally have a right to 
resort, and which are equipped with open lavatories for their use. (Irvine v. 
Commonwealth, 97 8. E., 769. 


Communicable Diseases 


(See also Animals; Anthrax; Hospitals; Local statutes; Marriages; Milk; Mor- 
bidity reports; Municipalities, Liability of; Vaccination; Venereal diseases; 
Water supplies; Workmen’s compensation acts) 


Resolution of board of health relative to circuses and carnivals 
held.—( United States Circuit Court of Appeals, Fourth Circuit; decid- 
ed May 4, 1921.) A county board of health in North Carolina pro- 
hibited circuses and carnivals in the county during a certain period 
to prevent the spread of communicable diseases. The resolution of 
the board of health stated that the county was just recovering from 
a serious epidemic and that communicable diseases were prevalent 
elsewhere. The owner of a traveling show brought suit when a li- 
cense was refused him, but the court sustained the action of the board 
of health. The following is quoted from the opinion: 

Nothing is better settled than that in the consideration of ordinances and laws 
of the character in question here, every intendment is to be made in favor of the 
lawfulness of the exercise of municipal power, making regulations to promote the 

‘public health and safety. (Dobbins ». Los Angeles, 195 U.S. 223, 225, 25 Sup. Ct. 
18, 49 L. Ed. 169.) It is not for the courts, in the administration of justice, to 
substitute their judgment for that of the legislative or municipal authority or to 
interfere with the lawful exercise of the power and authority granted in further- 
ance of the ends desired, unless those acting have plainly and manifestly exceeded 
their power and authority to the prejudice of those affected. This is strikingly 
true in considering rules and regulations coming clearly within the domain and 
discretion of public health authorities. * * * (Benson v. Walker et al., 274 
Fed. 622.) 

Closing of schools and theaters during influenza epidemic.—( Arizona 
Supreme Court; decided March 14, 1919, and March 31, 1919.) The 
board of school trustees of the city of Globe sought to enjoin the 
enforcement of regulations of the city board of health closing the 
schocls during an epidemic of iafluenza. It was contended that it 
was beyond the power of the health board to take such action. 

The regulations in question declared certain things to be nuisances, 
among these being holding sessions of schools during the influenza 
epidemic, and prohibited the same. The court treated very fully of 
the powers of local boards of health and declared that the action of 
the health board, in so far as defining and declaring what were nui- 
sances, was void, as being an exercise of the legislative power. The 
power of the board of health, however, to close theschools during the 
epidemic was conceded. In treating of this the court said: 

* * * The local boards of health are granted the power to determine the 
fact whether the emergency exists for the making of rules and regulations and 
the adoption of health measures, but such powers are administrative—not legisla- 
tive. The adoption by the city local board of health of section 11, the order 
closing the public schools during the rage of the said epidemic of Spanish influ- 
enza, for the purpose of preventing the spread of such epidemic, was a valid 
measure, adopted within the power of the local city board under the authority of 
subdivision 3 of paragraph 4370 and on the approval of the State superintendent of 
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public health. Necessity is the law of time and place, and the emergency calls 
into life the necessity for the operation of the law. The emergency calls forth 
the occasion to exercise the power to protect the public health. 

Regarding the powers of the educational authorities and the board 
of health, respectively, it was said: - 

While school trustees and educational administrative officers are invested with 
power to establish, provide for, govern, and regulate public schools within their 
respective jurisdictions, they are in these respects nowise subject to the direction 
or control of the State or county or city boards of health, yet when the necessity 
arises to close the schools for the protection of the public health such emergency, 
while it exists, is a superior power to that given the school administration officers, 
and the law of necessity controls the situation during the existence of the emer- 
gency giving rise to the power. 


In concluding the court said: 


I am of the opinion that the measure adopted by the local board of health, 
closing the schools of the Globe school district, was, at the time adopted, a valid, 
enforceable order and regulation for the purpose of reasonably protecting the 
public health, under authority of chapter 1, title 41, paragraph 4370, subdivision 
3; that during the existence of said disease in epidemic form in said community 
said regulation was binding upon the educational administrative officers, and 
oe binding so long as such epidemic continued in such form, and no 
onger. 

In another case decided a little later by the same court, it was 
held that the local board of health had the power to order the clos- 
ing of motion-picture shows during the epidemic. The opinion is 
short and refers to the previous case as deciding the matter. (Globe 
School Dist. No. 1, of Globe, Gila County, v. Board of Health of City 
of Globe, 179 Pac. 55; Alden v. State, 179 Pac. 646.) 

Quarantine of communicable diseases.—(California Supreme Court; 
decided December 1, 1921.) It was decided that by virtue of statu- 
tory authority ‘‘the State board of health has power to order the 
quarantine of persons who have come in contact with cases and 
carriers of contagious diseases,’ and that the unauthorized removal 
of a quarantine placard affixed to premises by order of the State 
board of health was ‘‘a misdemeanor under the Public Health Act.” 
(Ex parte Culver, 202 Pac. 661.) 

Teacher entitled to salary when school was closed during epidemic.— 
(Illinois Supreme Court; decided February 22, 1922.) Where aschool 
was closed by order of the State board of health on account of an 
influenza epidemic it was held that a teacher could recover her salary 
for the time during which the school was closed, the teacher being 
ready, able, and willing to teach and there being no provision in the 
contract covering such a contingency. (Phelps v. School District 
No. 109, Wayne County, 134 N. KE. 312.) 

Quarantine of typhoid fever carrier upheld.—(Ilinois Supreme Court; 
decided February 22, 1922.) The relatrix, a boarding housekeeper 
was found by the Department of Health of Chicago to be a typhoid 
fever carrier. That department reported the matter to the State 
department of health and Hectingted the State department to author- 
ize a modified quarantine, which request was granted. The relatrix 
sought her froshoa from the quarantine restrictions through habeas 


corpus proceedings. The court held that the State health depart- 
ment had, by autherizing the modified quarantine, in effect estab- 
lished such quarantine on the report of the Chicago Health Depart- 
ment, and that respondents, officials of the Chicago Health Depart- 
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ment, were, therefore, restraining relatrix as agents of the State health 
department. In upholding the quarantine the court said: 

She is bound to respect the rules and regulations promulgated by the State 
department of healto respecting the modified quarantine under which she is 

laced, and for a violation of these rules she is subject to the penalties provided 

y the statutes. In order that she may know what the rules and regulations 
are, it is necessary that she be furnished a copy of them. Relatrix is therefore 
remanded to the custody of respondents as agents of the State department of 
health. (People ex rel. Barmore v. Robertson et al., 134 N. E. 815.) 


Teachers wages not paid when school was closed during epidemic.— 
(Indiana Ap allate Court; decided October 28, 1921.) it was decided 
that a school teacher could not recover wages for the time during 
which the school was closed by order of the board of health owing 
to an epidemic. There was no provision in the contract of employ- 
ment covering such a case. (Gregg School Township, Morgan 
County, v. Hinshaw, 132 N. E. 586.) 

Physician permitted to disclose existence of communicable disease to 

otect others.—( Nebraska Supreme Court; decided February 14, 1920.) 

he plaintiff, a stranger in the arate ooh consulted the defendant, 
a physician, who informed the plaintiff that he believed him to be 
affected with syphilis but that it was impossible to be positive with- 
out making Wassermann tests, for which he had no equipment. The 
defendant requested the plaintiff to leave the hotel where the latter 
was staying because of the danger of communicating the disease to 
others. The plaintiff promised to leave the hotel the next day. 
the following day the physician, while calling professionally upon the 
husband of the woman operating the hotel, learned that the plaintiff 
had not moved, and thereupon informed the operator of the hotel 
that he thought plaintiff was afflicted with a ‘‘contagious disease” 
and gave instructions as to avoidance of infection. The plaintiff 
was then forced to leave the hotel. In an action brought against the 
physician to recover damages for alleged wrongful disclosure of a 
confidential communication, the court held that the physician was 
not liable, saying that ‘the occasion was privileged; that the defend- 
ant had lin as 2 grounds for his belief; that he made no further 
disclosure than was reasonably necessary under the circumstances; 
and that he acted in good faith and without malice.”’ The following 
is also taken from the opinion: 

No patient can expect that if his malady is found to be of a dangerously cone 
tagious nature he can still require it to be kept secret from those to whom, if 
there was no disclosure, such disease would be transmitted. The information 
given to a physician by his patient, though confidential, must, it seems to us, be 
—_ and received subject to the qualification that if the patient’s disease is 
ound to be of a dangerous and so highly contagious or infectious a nature that 
it will necessarily be transmitted to others unless the danger of contagion is dis- 
closed to them, then the physician should, in that event, if no other means of 
protection is possible, be privileged to make so much of a disclosure to such 
persons as is necessary to prevent the spread of the disease. A disclosure in such 
case would, it follows, not be a betrayal of the confidence of the patient, since 
the patient must know, when he imparts the information or subjects himself to 
the examination, that, in the exception stated, his disease may be disclosed. 
(Simonsen v. Swenson, 177 N. W. 831.) 


Ordinance held too indefinite to require closing of saloon during epi 
demic.—( New Jersey Supreme Court; decided Fins 4, 1919.) The 


defendant was convicted in the lower court for inviting and allowing 
people to congregate in his saloon while influenza was epidemic in the 


i 
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city, it being charged that such action was dangerous to human life 
and health. The section of the ordinance under which he was con- 
victed read as follows: 

That whatever is dangerous to human life or health, whatever building, erec- 
tion, or part or cellar thereof is not provided with adequate means of ingress and 
egress or is not sufficiently supported, ventilated, sewered, drained, cleaned, or 
lighted, and whatever renders the air, food, or water unwholesome, are declared 
to be nuisances and are prohibited. Any person violating any of the provisions 
Hf hn section shall be liable to a penalty of not less than $5 nor more than 

The supreme court decided that the ordinance was too indefinite to 
support the conviction, and that the complaint in the case charged 
no violation of the ordinance. (Board of Health of City of Pater- 
son v. Clayton et al., 106 Atl. 813.) 

Order excluding children from school on account of trachoma upheld.— 
(North Dakota Supreme Court; decided April 22,1919.) The plain- 
tiff petitioned for a writ of mandamus to compel the admittance to 
school of two children. The defense was that reputable physicians, 
one of them an officer of the United States Public Health Service, 
had found one of the children to be affected with trachoma and 
suspected that the other child had the disease. Other physicians 
testified in behalf of the petitioner that the children did not have 
trachoma. It appeared that the disease was prevalent in the county, 
and that as a result of a survey made by the United States Public 
Health Service a Government hospital had been established in the 
county, where trachoma patients could receive free treatment. The 
court upheld the exclusion order. It was stated in the opinion that 
“even conceding that it may be doubted in the instant case whether 
the children in question are affected, the doubt is one that must be 
resolved in favor of the authorities charged with the serious respon- 
sibility of preventing the spread of the disease. This is a case where 
mandamus does not issue as a matter of right, but where it will only 
issue in the exercise of a judicial discretion, and this discretion should 
not be exercised in a way that might result in needlessly exposing 
healthful children to a disease as serious as trachoma.’”’ (Martin v. 
Craig et al., 173 N. W. 787. 

Power to close schools during influenza Supreme 
Court; decided March 30, 1920.) An action was brought against a 
school district to enforce payment on a contract to furnish transpor- 
tation to school children. As a defense the school district showed 
that on account of the existence of influenza the county health officer 
had ordered the school to be closed pursuant to an order of the State 
board of health. This raised the question as to the authority of the 
State board of health to order such closing. The statute provided that 
“The State board of health shall have general supervision of the 
interests of the health and life of citizens of the State,” and “it shall 
make and is hereby empowered to enforce such quarantine regulations 
as seem best for the preservation of the public health.’ Another 
statute provided that school “boards shall have entire control of the 
+ me schools of their districts and the teachers employed therein.” 

construing these statutes the court held that the State board of 
health did not have authority to order schools to be closed, but that 
such closing rested in the sound discretion of the school board. (Crane 
v. School District No. 14 of Tillamook County, 188 Pac. 712.) 
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Contagious Diseases 
(See Communicable diseases) 


Cows 
(See Animals) 


Death Certificates 
(See Vital statistics) 


Diseases 
t 
(See Anthrax; Communicable diseases; Occupational diseases; Venereal diseases) 


Districts, Health 
(See Health districts) 


Dogs 
(See Animals) 


Drinks 
(See also Food) 


paneer awarded for illness resulting from carelessness in bottling 
drink.—(Alabama Court of Appeals; decided November 9, 1920.) 
e defendant bottled Coca Cola and sold the same to retailers. The 
laintiff bought a bottle of Coca Cola from a retailer, and after 
Frinking the beverage became ill. The plaintiff alleged that a part 
of a rat or a mouse had been bottled with the Coca Cola, and averred 
that the defendant had been negligent in the conduct of its business. 
Judgment was entered for the plaintiff in the lower court in the sum 
of $500, and this judgment was affirmed by the court of appeals. 
(Coca Cola Bottling Co. v Barksdale, 88 South. 36.) __. 

Law prohibiting use of saccharin in soft drinks held valid.—(Ohio 
Supreme Court; decided February 10, 1925.) Section 1089-9, Ohio 
General Code. prohibiting the use of saccharin in soft drinks, was held 
constitutionally valid and within the inherent police powers of the 
State. Regarding the contention that the act was discriminatory be- 
cause the prohibition was confined to soft drinks, the court stated 
that ‘‘The constitutional validity of the act can not be attacked be- 
cause its scope was not extended to cover the entire field of possible 
abuses.” (Longbrake v. State, 146 N. E. 417.) 


Drugs 
(See Habit-forming drugs; Proprietary medicines) 
Eating Places 
(See Flies; Food) 
Eggs 
(See Food) 


Epidemics 
(See Communicable diseases; Vaccination) 


Excreta Disposal 
(See also Sewage disposal) 
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Ordinance requiring privies held void.—(Florida Supreme Court; 
decided June 30,1919.) An ordinance of Pensacola, requiring ‘‘ every 
house and building * * * however used or occupied” to have a 
sanitary privy and requiring compliance with its provisions, after re- 
ceipt of a notice, “within 15 days * * * or within such further 
time as the commissioner of health may allow,”’ was held inoperative 
and void, on the ground that it ‘‘ permits an arbitrary discrimination 
by the city authorities.”’ Portions of the opinion follow: 

Section 1 is attacked because it requires ‘‘every house or building, * * * 
however used or occupied,” to have a specially connected or constructed privy. 
This would require churches, garages, barns, warehouses, stables, stores, or any 
other “‘ building’’ to be “‘ provided with a sanitary privy * * * connected 
with a sewer,” if there be one adjacent to the premises. 

To avoid the unreasonableness of this requirement, counsel for the city urges 
the petition does not ‘‘ contain allegations of fact sufficient to show that it was. 
not the intention only to require houses and buildings that were used or occupied. 
for human habitation to be provided with privies.”’ 

This strengthens the attack on the ordinance on the ground that under it the 
city could excercise an arbitrary discrimination between persons otherwise in 
similar circumstances. If the ordinance does not mean what it says, and the 
words ‘‘every house and building’’ mean only such houses and buildings as the 
commissioner of health, through policemen, sanitary inspectors, or other agents 
of the city, or the city commissioners, may intend to apply it to, and if after de- 
ciding which class of aga, these officials may decide to apply it to, the com- 
missioner of health may enforce it within 15 days as to some, and indefinitely 
extend it as to others, this would be a substitution of arbitrary discrimination 
for the reign of law. ; 

* * * * * * * 


The ordinance of the city of Pensacola permits an arbitrary discrimination by 
the city authorities, both as to the class of “buildings” in which privies must 
be installed, and as to the time when the age provided by the ordinance 
shall be imposed, and is inoperative and void. * * * (Ellis, City Marshal, v. 
Thiesen, 82 South. 607.) 

Ordinance requiring removal of privies and installation of water- 
closets wpheld.—(Missouri Supreme Court, Division No. 1; decided 
April 7, 1924.) It was held that an ordinance of the city of St. Louis 
providing for the removal of. privy vaults and the substitution of 
water-closets where possible in the city, was within the charter power 
of the city, and that such requirem: nt was a proper and constitutional 
exercise of the police power delegated by the State to —e 
corporations. It was also held that a municipality could lawfully 
require a property owner to alter or reconstruct an existing building 
without compensation where such alteration or reconstruction was 
reasonably necessary to protect the public health. (City of St. Louis 
v. Nash, 260 S. W. 985.) 

Ordinance providing for cleaning of surface closets and privies held 
valid.—(North Carolina Supreme Court; decided April 29, 1919.) 
The city of Gastonia, under authority of Laws 1917, chapter 136, 
subchapter 7, section 4, adopted an ordinance requiring the cleaning 
and inspection, under supervision of the city, of all surface closets 
and privies, making an assessment for such work, and providing for 
the sale of the land in case of nonpayment. The plaintiff, a property 
owner, failed to pay the required assessments and the city advertiond 
some of his property for sale. He applied for an injunction against. 
the sale of the roperty, but this was refused by the court, which 


sustained the validity of the ordinance. In the opinion it was said: 


* * * We think this ordinance is a valid exercise of the power reposed in 
the town authorities for the protection of the health of the people of the town, 


i 
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and that it is fully authorized by the powers expressly conferred by section 4, 
subchapter 7, chapter 136, Laws 1917, above recited. #, 8 

The necessity of sanitation is fully recognized and is becoming of more and 
more importance with the knowledge which we obtain of the causes of disease 
and death. It would be impossible to maintain that cleanliness, which is as nec- 
essary for the protection of health and life as courts and juries and the admin- 
istration of justice are * * * [for the protection of] life and property, unless 
this is done by public supervision. The narrowness, or selfishness, or ignorance 
of one man in not keeping his premises in a clean condition, would nullify the 
action of all the other citizens * *:° * by ye ey | loose the flies and other 
insects which may carry the seeds of disease to other homes throughout the city. 
This general supervison can not be maintained by collecting the charges for that 
service from the renter, who may be here to-day and elsewhere to-morrow. The 
party responsible is the owner of the premises. Theland cannot move. Therenter 
or temporary occupant can do so at will. Therefore the charge is a very proper 
and necessary one against the property itself, and is authorized by the statute in 
the same way that the * * * [payment for] adequate paving of the sidewalk 
and streets and * * * [for] sewerage [is authorized]. * * * 

The town authorities not only have the power to impose such duty upon the 
land for the necessary protection of the health of the citizens, but they would be 
derelict in their duty as such officials, and in proper cases liable to indictment, 
for failure to protect the health of the public by such necessary regulation. 


The public health is a matter of importance to the entire neighborhood, and 
especially to all the inhabitants of a town or city, for the indifference or igno- 
rance or neglect of one man will nullify the precautions taken by all others in 
that locality. Such ordinance as is here in question is a necessary protection 
which will be extended in its scope with the increase of knowledge, and can never 
be diminished. The requirements of sewerage will be better than [those of] such 
ordinance as this which * * * [provides] the minimum [requirements]. 
(Ratchford v. City of Gastonia et al., 99 S. E. 21.) 


Filled Milk 
(See Milk) 


Flies 


Danger from flies recognized.—(Maine Supreme Judicial Court; 
decided June 5, 1920.) A contract was entered into for a two weeks’ 
stay at a hotel. After three or four vay the guests left, paying the 
regular transient rate for the time they had been at the hotel. The 
reason assigned for leaving was that the flies in the dining room con- 
stituted a nuisance and were dangerous to health. No complaint 
was made regarding other conditions at the hotel. The proprietor 
sought to recover for the full two weeks’ stay contracted for, and he 
succeeded in the lower court. But the supreme court granted the 
motion of the defendant for a new trial, holding that the guests were 
justified in leaving the hotel for the reason that they did. (Williams 
v. Sweet,110 Atl. 316.) 


Food 
(See also Drinks; Flies; Milk) 


Ordinances for protection of food upheld.—(Alabama Supreme Court; 
decided June 8, 1922.) Certain sections of the code of the city of 
Birmingham, Ala., prohibited the sale of contaminated or adulterated 
food, required that food places should be screened to prevent the 
entrance of flies, and also required that food offered for sale should 
be kept indoors. In a suit to enjoin the enforcement of these provi- 
sions of the city code, the supreme court held that the city had the 
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authority to enact ordinances Seruned to prevent the sale of con- 
taminated food and also held that the particular sections in question 
were valid. (Barrett et al. v. Rietta et al., 93 South. 636.) 

Liability for serving unwholesome food.—(District of Columbia 
Court of Appeals; decided March 3, 1924.) Ina tort action to re- 
cover damages for illness alleged to have been caused by the con- 
sumption of unwholesome food served on a dining car, the court, in 
its opinion, stated as follows: 

If the defendant knew that the meat was contaminated we think no one 
would say that it should not be held responsible for the consequent damages; 
but its failure to know does not excuse it, if the failure was due to want o 
reasonable care in ascertaining the truth. A person may be held, not only for 
what he knows, but also for what he would have known if he had exercised reason- 
able care in the premises. * * * We perceive no sound reason why the rail- 
road company should not be held liable to the appellant, if it negligently served 
to her tainted meat and thereby caused her injury. (King v. Davis, Agent, 
296 Fed. 986.) 

Inability for sale of unwholesome food.—(Georgia Court of Appeals. 
Division No. 2; decided October 24, 1921.) An action was brought 
to recover damages for injuries alleged to have been caused by the 
consumption of butter containing a deleterious substance. The 

laintiff had purchased the butter in the original unbroken package 
rom a retail dealer who had, in turn, purchased it from the defend- 
ant. The evidence submitted by the plaintiff showed that the 
defendant did not manufacture or pack the butter, but acted merely 
as distributor. Because of the insufficiency of the evidence the lower 
court granted a nonsuit. However, the court of appeals reversed the 
judgment, holding that the distributor of an article was not entirely 
without responsibility in the matter. The court said: ‘We do think, 
however, that, since the evidence is undisputed that the article was 
actually handled by the defendant, it was incumbent on it to excul- 
pate itself to the extent of showing that it had in good faith procured 
it from some reputable manufacturer, distributor, or dealer, as an 
article reasonably safe for the use intended, especially so since there 
is nothing on the package to indicate who, as manufacturer or packer, 
was ultimately responsible for the alleged tort.” (Fleetwood v. 
Swift & Co., 108 S. E. 909.) 

Branding of butter substitutes—(Maryland Court of Appeals; de- 
cided June 21, 1924.) Section 136 of article 27 of the She of public 
general laws, volume 3, which required the branding, when sold, of 
packages containing butter substitutes with the true name of the 
substitute, was held not to be confined in its application to whole- 
sale packages. (Hicken v. State, 126 Atl. 123.) 

Regulation denaturing unsound eggs upheld.—(Massa- 
chusetts Supreme Judicial Court; decided May 19, 1922.) An order 
or regulation of the health commissioner of the city of Boston, re- 
quiring the denaturing of unsound eggs in all shablalimente where 
eggs were handled for food or mechanical purposes, was upheld. The 
court stated in the opinion that ‘A regulative measure may require 
precautions to avoid possible danger, as well as to restrict conditions 
actually harmful.” (Commonwealth v. E. E. Wilson Co., 135 N. E. 
376.) 

Bread manufacturer held liable to injured consumer.—( Massachu- 
setts Supreme Judicial Court; decided March 1, 1924.) The plaintiff 
bought from a neighboring grocer a loaf of bread manufactured by 
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the defendants and while eating the bread was injured by a piece of 
iron contained therein. In an action for negligence the judgment 
of the lower court in favor of the plaintiff was affirmed by the su- 
preme court. (Tonsman v. Greenglass et al., 142 N. E. 756.) 

Manufacturer liable for injury from glass in canned spinach.— 
(Massachusetts Supreme Judicial ourt; decided October 31, 1924.) 
The defendant, a corporation which prepared and canned spinach 
and other food products, was held able for injury to the plaintiff, 
caused by eating spinach containing glass. The spinach was taken 
from.a can purchased by the plaintiff from a retailer, who had pur- 
chased it from a wholesale grocer, to whom it had been sold by the 
defendant manufacturer. (Richenbacher v. California Packing Cor- 
poration, 145 N. E. 281.) 

Statute prohibiting sale of underweight calves construed.—(Massa- 
chusetts Supreme "Sudicial Court; decided January 20, 1925.) The 
defendant slaughtered and dressed 126 calves. The head, hide, feet, 
and intestines were removed from each carcass, but the pluck (heart, 
liver, lungs, and windpipe), shins, sweetbread, and tail were retained. 
An inspector of the local board of health was present when the calves 
were slaughtered. Each carcass was weighed and the inspector 
stamped each one with his official stamp. Two days later the car- 
casses were taken to another place, the pluck, shins, sweetbread, and 
tail having beenremoved. When delivered, 15 were found to weigh 
less than 40 pounds and were seized and condemned as being under- 
weight. Section 1 of chapter 329, Statutes of 1908 (now section 138 of 
chapter 94, General Laws), prohibited ‘the sale, offer or exposure for 
sale, or delivery for use as food, of the carcass, or any part or product 
thereof * * * of any calf weighing less than 40 pounds when 
dressed, with head, feet, hide, and entrails removed.’’ The court 
held that the words ‘“‘when dressed’ in the statute fixed a time 
rather than stated a condition and meant at the time at which a calf 
is slaughtered and dressed. The word “entrails’’ was held to mean 
intestines and not to include the pluck and sweetbread. (Common- 

vability for injury cause consumption of food containing 
26, 1925.) The plaintiffs, husband and wife, boarded with a certain 
person, who, through her agent, purchased of the defendant a raisin 
pie. Portions of the pie were served to the plaintiffs who partook 
of the same, the husband finding the body of a mouse in his portion. 
Both plaintiffs were made ill, and each brought action for alleged 
negligence. The defendant company bought the filling for its pies 
but made the pie crusts and baked the pies. The lower court 
directed the jury to return a verdict for the defendant. The supreme 
court held that, upon the evidence, the jury could have found for the 
laintiffs and that the case should have been submitted to the jury. 
he court stated that the defendant, being a manufacturer of a part 
of the pie, was, for that reason, responsible for the finished product. 
(Sullivan v. Manhattan Market Co., 146 N. E. 673.) 

City may avail itself of other reasons for refusing food license in 
addition to reason given applicant.—(Minnesota Supreme Court; de- 
cided June 26, 1925.) A food license was refused, the reason given for 
such refusal being that the place of business was within a restricted 
residence district under the zoning ordinance. In mandamus pro- 


COURT DECISIONS RELATING TO PUBLIC HEALTH 13 


ceedings to compel the issuance of a license the city pleaded, in ad- 
dition to the zoning ordinance, the regulatory ordinance and the 
failure of the applicant to comply with the conditions precedent to 
acquiring a food. license thereunder. The lower court decided in 
favor of the applicant, declining to make findings on the question of 
the failure of the applicant to meet the requirements of the regulatory 
ordinance because no such reason was given when the license was re- 
fused. In remanding the cause the supreme court said: 


The public records showed more than one reason for not granting the “food 
license.” The mere fact that only one of these reasons was given by a city 
employee, in justification of the refusal when the demand was made, does not 
prevent the city from pleading and relying on all its reasons in a mandamus 
proceeding to compel the issuance of the license. It is not the character of the 
refusal, but the right of petitioner to the remedy, which must control. The 
public welfare can not yield to the failure of such employee or minor official to 
state all the existing legal grounds in support of a refusal to issue a license. 
* * * When there is a refusal, the petitioner must establish his claim of right 
that will successfully withstand any defense which may be pleaded in opposition 
thereto. Relator failed to show a clear right to the relief demanded. ay Serve 
The burden is on petitioner to show the full facts which entitle him to the relief 
sought. The questions as to whether he brought himself within the provisions 
of the regulatory ordinance, whether the provisions of the law had been com- 
plied with, and whether the municipal officers, in denying the license, acted 
arbitrarily and unreasonably, should have been determined by the trial] court. 
* * * (State ex rel. Ratner v. City of Minneapolis et al., 204 N. W. 632.) 


Tort action for damages for illness caused by eating restaurant food 
containing dead mouse.—(New Hampshire Supreme Court; decided 
January 6, 1925.) The plaintiff, a woman, while a customer in 
defendants’ restaurant, was made ill by eating some food containin 
a dead mouse. The finding of the mouse in her food made her sic 
immediately and a nervous shock resulted. The trial in the lower 
court resulted in a verdict for the plaintiff. The supreme court set 
aside the verdict, making a retrial necessary, on the ground that 
certain evidence given on behalf of the plaintiff at the trial should 
have been excluded. The supreme court, however, decided some 
interesting points, and the following is taken from the court’s 
opinion: 

* * * there was a duty [on defendants’ part] to anticipate [the presence 
of the mouse in the food] if ordinary men in the defendants’ place would have 
foreseen the danger in acting for their customers’ safety. Whether they would 
or not is a question of fact to be determined affirmatively only if there is evi- 
dence tending to show it. As a form of expression of due care, anticipation is a 
precautionary consideration of what may happen in a situation for which the 
party is under responsibility. * * * If there is some general probability of 
danger, the duty to anticipate it and give it attention arises according to the cir- 
cumstances. Anticipation is not confined to expectation. * * * The infre- 
quency of the danger or even the lack of its previous occurrence in the experience 
of the party charged is not a decisive test. * * * [In this case] a jury might 
properly find the defendants should have anticipated the danger and thereupon 
maintained a reasonable inspection so the mouse would have been discovered. 

* * * Tt was as much the duty to use care before as- well as after cus- 
tomers entered the restaurant in the preparation of their food, since they were 
entitled to have food so prepared. 

* * * Lack of external force does not warrant a bar to recovery, when 
immediate physical injury in some form is present. * * * Immediate 
a fron injury as the result of negligence being shown, whether or not induced 

y some form of fright, there may be recovery for subsequent mental or nervous 
trouble with its attendant bodily effects, whether or not produced by fright in a 
narrow sense or in a broad one to include emotions of disgust and shame, if negli- 
gence is proved as its cause. * * * 
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The court held as correct an instruction to the jury that the 
defendants, if liable, were liable ‘‘for the actual effects of this occur- 
rence upon this particular woman, and if the plaintiff was unduly 
susceptible to fright from mice, the only effect of that is to make the 
damages all the greater.” 

The court further held that a restaurant keeper was not an insurer 
of the fitness of the food served to his customers, but that his obliga- 
tion was to use due care. 

Regarding the refusal of the trial court to submit as an issue 
contributory negligence on the plaintiff’s part, the court stated as 
follows: 

The record discloses no evidence from which it can be found the plaintiff was 
thus negligent. It being common knowledge that customers at a restaurant 
expect the food to be fit to eat without first inspecting it, there is no evidence 
tending to show that the plaintiff on the occasion of her visit had anything 
called to her notice which would have induced an ordinary person in her place 
to inspect her food in such a way that the mouse would have been discovered 
before she partook of the dressing containing it. The defendants have pointed 
out no evidence tending to show the plaintiff was put on her guard and called 
upon to suspect and then inspect her food to see if it was fit to eat. (Kenney 
v. Wong Len et al., 128 Atl. 343.) 

Right to compel issuance of permit by city board of health denied.— 
(New Jersey Supreme Court; Aecided ecember 31, 1924.) A writ of 
mandamus, to compel a city board of health and city health officer 
to issue a permit to engage in the business of preparing live fowl 
for sale or selling live fowl or slaughtering poultry upon the payment 
of the required fee, was denied where a city ordinance provided that 
“such permit may be issued” by the board of health, because such 
board had a discretion in the matter of issuing or refusing permits. 
(Doben v. Board of Health of City of Paterson et al., 127 Atl. 38.) 

Board of health not required to issue license for public eating place 
where sanitary ordinance had not been complied with.—(New Jersey 
Supreme Court; decided July 3, 1925.) The relator was refused a 
license by the defendant city board of health to conduct a public 
eating P ace in a lunch wagon on the ground that he had not 
obtained a — from the city building department. In a manda- 
mus proceeding against the board of health and its secretary to com- 
pel the issuance of a license, the agreed state of facts disclosed that 
the relator had failed to comply with the ordinance of the board of 
health regarding plumbing and drainage as well as with the provi- 
sions of the building code. The defendants claimed that the failure 
to comply with the sanitary ordinance justified the refusal of the 
license. The relator contended that the board of health, havi 

laced its refusal of the licence on a single ground, could not avai 

itself of the grounds set forth in the agreed state of facts, and also 
contended that he had complied with all the conditions of the sanitar 

code that were preliminary to the issuance of the license. Regard- 
ing the relator’s first contention the supreme court held that it was 
the status of the parties and their rights as they ap eared in the 
Su ae that controlled and that the board of health could avail 
itself of the grounds set forth in the agreed state of facts. As to the 


relator’s second contention the court held that the board of health 
was not required to issue the license for the eating place prior to the 
board’s approval of the sanitary conditions under which the license 
should operate. (Cohen v. Thompson, Secretary of Board of Health, 
et al., 129 Atl. 700.) 
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_ Seller of unwholesome meat held liable. (Ohio Supreme Court; de- 
cided December 23, 1924.) The plaintiff in the lower court was made 
ill by eating some veal purchased at retail from the defendant. The 
jury found that the veal was unwholesome when sold by the defend- 
ant, such a sale being in violation of a State law. The supreme 
court held that such unlawful sale was negligence per se and basis 
for recovery of damages, provided there was no contributory negli- 
gence on the plaintifi’s part. It was further held that neither lack 
of intent on the seller’s part to violate the law or the seller’s ignor- 
ance of the unwholesome condition of the meat constituted a defense. 
(Portage Markets Co. v. George, 146 N. E. 283.) 

Ordinance regulating food and soft drink establishments upheld.— 
(Oregon Supreme Court; decided September 16, 1919.) An ordinance 
of Portlan erences for the licensing of food and soft drink establish- 
ments if the location and sanitary conditions and arrangements were 
satisfactory. Employees insuch establishments were required to ob- 
tain health certificates which were good for three months. The med- 
ical examinations of employees were made by the bureau of health, 
and a nominal fee of 25 cents charged for each examination. 

The defendant, who was engaged in conducting a grocery store, 
refused to obtain a license. He was convicted in the lower courts 
and the supreme court affirmed the conviction. In the opinion it 
was said: 

He [the defendant] contends that the ‘‘ ordinance makes no provision or regu- 
lation by which the bureau of health is to be guided in determining in what par- 
ticular the applicant for license shall be ‘ physically fit,’ nor what requirements 
must be met to constitute a grocery store ‘a suitable place’’; * * #* 

If the premises comply with the ordinance of the ciiy and the rules and regu- 
lations of the Government with reference to plumbing, water supply, ventilation, 
and cleanliness, the permit must be granted, and the health officer has no right 
to refuse it. The ordinance of the city of Portland and the rules and regulations 
of the Government in such matters are both definite and certain, and the only 
question which the board of public health has any authority to consider is whether 
or not the premises or place of business come within such terms and pro- 
visions. 

It is not within the authority, or even the discretion, of the bureau of health 
to grant arbitrarily a permit to one person who has complied with the ordinance, 
rules, and regulations, and deny it to another who has complied with them. In 
the instant case, as to his place of business, there is no claim or pretense on the 
part of the city that the defendant has not complied with the city ordinance, 
rules, and regulations. The offense consists in his failure and neglect to pay the 
required license fee, which he admits he had not paid. * * * 

he purpose and intent of both the city of Portland and the Government 
was to control and to prevent the spread of contagious and infectious disease. 


Under its charter the city of Portland had a legal right to adopt the ordinance 
here involved. It is not for this court to say whether or not the measure should 
have been enacted; that is a legislative and not a judicial question. The charter 
also makes it the duty of the bureau of health to enforce such an ordinance, and 
vests it with such power to make the necessary rules and regulations for its 
enforcement. 

There is no evidence that the requirements of the bureau of health are arbitrary 
or unreasonable, or that there was ag { discrimination in their enforcement. 
* * * (City of Portland v. Traynar, 183 Pac. 933.) 


Sale of infected meat causing trichinosis.—(Pennsylvania Supreme 
Court; decided July 17, 1918.) In an action to recover damages for 
illness resulting from eating pork infected with trichinz, the defend- 
ant packer offered evidence showing that ‘‘parasites, known as tri- 
chine, are invisible to the naked eye and can be discovered only by 
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microscopic inspection; that such inspection is untrustworthy and 
does not in all cases give assurance that the particular meat inspected 
and approved is free from parasites; that no system of inspection is 
known to science by which the presence of trichine can be detected 
with certainty in all cases; and that the only sure method of elimi- 
nating the danger is to thoroughly cook the meat at a temperature 
of atleast 140°, whereby the harmful parasites are destroyed and 
the meat rendéred wholesome and fit for food.” Defendant also 
showed that ‘‘for the reasons above stated, the United States Govern- 
ment concluded an attempt to inspect all pork for trichine would 
result in more danger to the public than no inspection, for the rea- 
son [that] knowledge on the part of the public that an inspection 
had been made would lead to a false sense of security and induce 
consumers to omit taking proper precautions to avoid danger by 
thoroughly cooking.” It was seg too, that other packing estab- 
lishments made no inspection for trichine. The court held that 
there had been no negligence on the part of the dealer. (Tavani v. 
Swift & Co., 105 Atl. 55.) 

Ordinance relating to the slaughtering of animals and the inspection 
and sale of meat upheld.—(South Cetalinn Supreme Court; decided 
May 13, 1924.) It was decided that a city had the power to pass an 
ordinance which not only required the inspection of meat, but imposed 
conditions upon the operation of an abbatoir, outside of the city limits 
in which the meat intended for sale within the city was prepared, an 
it was also decided that a particular ordinance, such as the me, Mp: 
a by the city of Sumter was valid. (Ex parte Boyle; City of 

umter v. Boyle; 123 S. E. 9.) 

Ordinance requiring health certificates of persons working in food 
establishments upheld.—(Texas Court of Criminal Appeals; decided 
December 20, 1922.) Ina habeas corpus proceeding, an ordinance of 
the city of Dallas, requiring of any person who worked in a food 
establishment a health certificate showing that such person had been 
examined by a reputable physician and found free from any commu- 
nicable disease, was held valid. The ordinance made proprietors of 
food establishments subject to the medical examination, and the per- 
son who sought the writ of habeas corpus was the proprietor of a 
meat market who had been convicted for having worked in the 
establishment without having a health certificate. (Ex parte Vaug- 
han, 246 S. W. 373.) : ak 

Medical examination of food handlers.—(Texas Court of Civil 
Appeals; decided May 19, 1923.) . An ordinance of the city of Dallas, 
Tex., requiring employers and employees of food establishments to 
undergo periodic medical examinations was held valid. The same 
ordinance had previously been held valid 7, the Texas Court of 
Criminal Appeals. (Langley et al. v. City of Dallas, 252 S. W. 203.) 


Food Establishments 
(See Food) 


Fowl 
(See Food) 


Garbage 
(See also Municipalities, Liability of) 
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Ordinance authorizing “re of land for garbage disposal 
purposes upheld.—(Illinois Supreme Court; decided October 28, 
1924.) It was decided that the city of Chicago had power to acquire 
land for use in the disposal of garbage and other waste matter, 
and that the city ordinance caueed June 13, 1923, providing fcr the 
acquisition of certain specified property to be used for the above-men- 
tioned purposes, was valid. (Consumers’ Co. v City of Chicago et 
al.. 145 N. E. 114.) 

Injunction to restrain disposal of garbage by city refused.— (Maryland 
Court of Appeals; deended. June 25, 1919.) A temporary reduction 
plant to dispose of garbage was to be erected by the city of Baltimore 
on a farm owned by the city and situated outside thereof, and 
later a permanent piggery was to be established and the garbage 
fed to some 15,000 pigs to be kept thereon. Adjoining property 
owners brought suit, contending that this would result in a nuisance 
and destroy the value of their property. The court decided in favor 
of the city and refused to issue an injunction, holding that sufficient 
facts had not been stated to satisfy the court that the apprehension 
was well founded so as to justify the court’s interference. (Mayor 
and City Council of Baltimore et al. v. Sackett et al., 107 Atl., 557.) 

Enjowning of unlawful transportation and disposal of garbage.— 
(Maryland Court of Appeals; decided June 30, 1925.) The city of 
Baltimore contracted with a private corporation for the disposal of 
garbage produced in the city. Under the contract the city was to 
transport the garbage in covered scows to the reduction company’s 
plant where the same was to be disposed of without the creation of 
any nuisance. In a suit against the city and the reduction company 
for injunctive relief brought by persons living in the vicinity of the 
reduction plant, it was alleged that the city transported the garbage 
in uncovered scows and that the reduction company digidsed of the 
garbage in such a manner as to create a nuisance. It was alleged 
that flies, odors, and gases, which resulted from the manner in which 
the gerveee was transported and reduced, impaired the health and 
interfered with the comfort of the complainants. The court of ap- 
peals held that the facts alleged were sufficient to entitle the com- 
plainants to relief, but, due to errors in pleading, relief could not be 

anted in that particular proceeding. (Block et al. v. Mayor and 

ity Council of Baltimore et ab: 129 Atl. 887.) 

ower of, city to regulate garbage disposal upheld.—(Michigan 
Supreme Court; decided April 10, 1920.) The plaintiffs, proprietors 
of hotels and restaurants, conveyed to their farms outside the city 
and there fed to hogs and poultry the garbage from such hotels and 
restaurants. This was done in a cleanly manner, but was in viola- 
tion of an ordinance of the city of Grand Rapids, and plaintiffs were 
notified by the e to discontinue such arm and disposal of 
their garbage. The plaintiffs thereupon sought an injunction to re- 
strain the city from interfering. The lower court granted an injunc- 
tion, but on appeal the supreme court reversed the decree and en- 
joined plaintiffs from conveying the garbage through the streets and 
rom violating the st e ordinance in any manner. In answer to 
the contention of plaintiffs that they had a right to dispose of garbage 
produced upon their own premises because it was property of value, 
and that as to them the ordinance was wanting in the due process 
of law required by the Constitution, the supreme court held that the 
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city had the right to regulate the sg my of garbage and that the 
plaintiffs were compensated for any loss in the common benefit se- 
cured by the ordinance. (Pantlind et al. v. City of Grand Rapids, 
177 N. W. 302.) 

Piggery held not to be public nuisance.—(Michigan Supreme Court; 
decided July 24, 1924.) Evidence in a suit to restrain the operation 
of a piggery where garbage was cooked and fed to pigs was held to 
show that the piggery was not a public nuisance, although disagree- 
able odors emanated from the piggery and the enjoyment and com- 
fort of some persons in the neighborhood were intefered with. (Kal- 
amazoo Township et al. v. Lee, 199 N. W. 609.) 

Piggery held not to be public nuisance.— (Michigan Supreme Court; 
decided December 10, 1924.) A piggery, where garbage collected 
from the city of Kalamazoo was disposed of by feeding to hogs, was 
held not to be a public nuisance, even though there were offensive 
odors from it, particularly in hot weather, where it was quite isolated 
and passers-by on the highway could not see it and where there were 
only a very few houses within half a mile of it. It was also held that 
the statutory authority of a township board to assign places for con- 
ducting offensive trades was not ground for injunctive relief against 
a piggery not on an appointed place where the board had taken no 
action to assign places for conducting piggeries. (Township of Kal- 
amazoo et al. v. Kalamazoo Garbage Co. 200 N. W. 953.) 

Garbage disposal ordinance held valid.—(Missouri Supreme Court; 
decided March 15, 1920.) An ordinance of the city of Joplin author- 
ized the city to ‘‘ contract with a suitable person, firm, or corporation, 
for the cankidine right to dispose of the garbage in the city.’’ Pur- 
suant to the ordinance the plaintiff was, by contract, given the 
exclusive right to collect and dispose of garbage. The defendants 
removed garbage in violation of the ordinance, and the plaintiff 
sought to enjom such removal. The defendants contended that 
the ordinance was void because it authorized the city to make an 
exclusive contract for the removal and disposal of garbage, and also 
that the ordinance was destructive of property rights. 

The supreme court, however, granted an injunction, holding the 
ordinance to be the fair exercise of the police power lodged in the 
city. The court disposed of the contentions of the defendants by 
holding that in such a case the city is exercising its police power in 
the interest of the public health and is not establishing a monopoly, 
and that the value of the owner’s rights in garbage “Is so inconse- 
et that they are absorbed and lost in the greater rights of the 

tate to protect such owner and the public at large from the dire 
effects of aones methods in the handling and disposition of the 
a (Valley Spring Hog Ranch Co, v. Plagmann et al., 220 
. 

Maintenance of municipal garbage disposal plani within the limits of 

another municipality.— (Ohio Supreme Souwes decided June 21, 1924.) 


Where a municipality, in the exercise of powers specifically conferred 
upon it by law, acquired property for, and established and maintained, 
a garbage disposal plant outside its corporate limits, and subsequently 
the site of the disposal plant was embraced within the limits of 
another municipality, it was held that the latter municipality could 
not prevent the maintenance, improvement, enlargement, and rebuild- 
ing of the garbage disposal plant where the improved and enlarged 
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plant would employ the most efficient methods known for the elimi- 
nation of offensi ve gases, odors, and liquids in the process of reduction. 
(Hecker, Inspector of Buildings, v. State ex rel. City of Cleveland, 
144 N. B. 700.) 

Garbage disposal ordinance Supreme Court; 
decided J uly 31, 1923.) An ordinance of the city of Enid, regulating 
the removal and disposal of garbage amd directing the making of a 
contract with some person, firm, or corporation for such ives and 
disposal, was held valid by the supreme court. The ordinance was 
attacked on the grounds that (1) it created a monopoly of the 
business of hauling and disposing of garbage, and (2) that it was 
discriminatory, illegal, and in excess of the police power of the city 
to prohibit a business which was not a nuisance per se. (Burns v. 
City of Enid et al., 217 Pac. 1038.) 

dahive disposal ordinance upheld.—(Texas Court of Civil Appeals; 
November 24, 1923.) A city ordinance, defining garbage and prohib- 
iting the hauling of same by anyone but a licensed garbage officer of 
the city or his assistants, was held to be within the police power of 
the city and valid and not to create a monopoly. (City of freebie 
ridge v. McMullen, 258 S. W. 1099.) 

arbage disposal ordinance upheld.—(Utah Supreme Court; decided 
April 6, 1920.) An ordinance of Salt Lake City regulating the col- 
lection and disposal of garbage was upheld. (Salt Lake City v. 
Bernhagen, 189 Pac. 583.) 


Habit-Forming Drugs 


Interpretation of Harrison Act.—(United States Supreme Court; 
decided March 3, 1919.) The defendant, a physician, was indicted 
for selling and distributing narcotic drugs unlawful because not in 
pursuance of a written order on a form furnished for the purpose 
and for selling and distributing narcotic rk not in the course o 
oc practice. The United States District Court for the 

estern District of Texas held that section 2 of the Harrison Act 
was unconstitutional because it was not a revenue measure but an 
invasion of the police power reserved to the States. This decision 
the supreme court reversed, holding the act to be within the taxing 
authority of Congress. Portions of the opinion follow: 


* * * This statute [the Harrison Act] purports to be passed under the 
authority of the Constitution (Art. I, sec. 8), which gives the Congress power 
*‘to lay and collect taxes, duties, imposts, and excises to pay the debts and pro- 
vide for the common defence and general welfare of the United States; but all 
duties. imposts, and excises shall be uniform throughout the United States.”’ 

The only limitation upon the power of Congress to levy excise taxes of the 
character now under consideration is geographical uniformity throughout the 
United States. This court has often declared it can not add others. Subject 
to such limitation, Congress may select the subjects of taxation and -_ exer- 
cise the power conferred at its discretion. (License Tax Cases, 5 Wall. 462, 
471.) Of course Congress may not in the exercise of Federal power exert au- 
thority wholly reserved to the States. Many decisions of: this court have so 
declared. And from an early day the court has held that the fact that other 
motives may impel the exercise of Federal taxing power does not authorize 
the courts to inquire into that subject. If the legislation enacted has some 
reasonable relation to the exercise of the taxing authority conferred by the 
Constitution, it can not be invalidated because of the supposed motives which 
induced it. * * * 

Nor is it sufficient to invalidate the taxing authority given to the Congress 
by the Constitution that the same business may be regulated by the police 
power of the State. (License Tax Cases, 5 Wall., supra.) 
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The act may not be declared unconstitutional because its effect may be to 
accomplish another purpose as well as the raising of revenue. If the legislation 
is within the taxing authority of Congress, that is sufficient to sustain it. (In 
re Kollock, 165 U. 8. 526, 536.) * * * 

Considering the full power of Congress over excise taxation, the decisive ques- 
tion here is, Have the provisions in question any relation to the raising of revenue? 
That Congress might levy an excise tax upon such dealers, and others who are 
named in section 1 of the act, can not be successfully disputed. The provisions 
of section 2, to which we have reftrred, aim to confine sales to registered dealers 
and to those dispensing the drugs as physicians, and to those who come to 
dealers with legitimate prescriptions of physicians. Congress, with full power 
over the subject, short of arbitrary and unreasonable action, which is not to be 
assumed, inserted these provisions in an act specifically providing for the raising 
of revenue. Considered of themselves, we think they tend to keep the traffic 
aboveboard and subject to inspection by those authorized to collect the revenue. 
They tend to diminish the opportunity of unauthorized persons to obtain the 
— and sell them clandestinely without paying the tax imposed by the Fed- 
eral law. 

We can not agree with the contention that the provisions of section 2, con- 
trolling the disposition of these drugs in the ways described, can have nothin 
to do with facilitating the collection of the revenue, as we should be oblige 
to do if we were to declare this act beyond the power of Congress acting under 
its constitutional authority to impose excise taxes. * * (United States 
». Doremus, 39 Sup. Ct. 214.) 


Interpretation of Harrison Act.—(United States Supreme Court; 
decided March 3, 1919.) The defendants were convicted and sen- 
tenced in the United States District Court for the Western District 
of Tennessee on a charge of conspiracy to violate the Harrison Act. 
The facts were that one of the defendants, a physician, prescribed 
morphine for habitual users without intent to effect a cure but to 
keep the users of the drug supplied; and that the other defendant, 
a druggist, filled these prescriptions with full knowledge of the cir- 
cumstances. In answer to certain questions certified to the Supreme 
Court by the Circuit Court of Appeals for the Sixth Circuit, the 
Supreme Court held as follows: That retail sales of narcotic drugs by 
druggists to persons without a physician’s prescription or without an 
order on the prescribed form are prohibited; that the prohibition of 
such sales is constitutional; and that an order for the drugs ites by 
a physician to an habitual user, not in the course of professional 
treatment to cure the disease but to keep the user rigs oor with the 
drugs, is not a “prescription”? under exception (b) of section 2 of 
the act. (Webb et al. v. United States, 39 Sup Ct. 217.) 

Section 2 of Harrison Act construed.— (United States Supreme Court; 
decided December 6, 1920.) The defendant, a physician, issued pre- 
scriptions for morphine sulphate to persons who were not his patients 
and not previously known to him and who were professed drug addicts. 
Section 2 of the Harrison Act made it unlawful to “sell, barter, ex- 
change, or give away,” with certain exceptions, any of the drugs 
mentioned in section 1 of the act. The defendant contended that the 
act of issuing a prescription was not a sale of the drug. The court 
decided that the issuance of a prescription not ‘in the course of his 
professional practice only’”’ was a sale of the drug and a violation of 
section 2 of the Harrison Act. The following are portions of the 
opinion: 

It is objected that the act of selling or giving away a drug and the act of issu- 
ing a prescription are so essentially different that to allege that defendant sold 
the drug by issuing a prescription for it amounts to a contradiction of terms, and 


the repugnance renders the indictment fatally defective. The Government sug- 
gests that the clause as to issuing the prescription may be rejected as surplusage; 


COURT DECISIONS RELATING TO PUBLIC HEALTH 21 


but we are inclined to think it enters so intimately into the description of the 
offense intended to be charged that it can not be eliminated, and that unless de- 
fendant could “ sell,”’ in a criminal sense, by issuing a prescription, the indictment 
is bad. If ‘‘selling’’ must be confined to a parting with one’s own property there 
might be difficulty. But by section 332 of the Criminal Code, ‘‘ Whoever directly 
commits any act constituting an offense defined in any law of the United States, 
or aids, abets, counsels, commands, induces, or procures its commission is a prin- 
cipal.” Taking this, together with the clauses quoted from section 2 of the 
antinarcotic act, it is easy to see, and the evidence in this case demonstrates, that 
one may take a principal part in a prohibited sale of an opium derivative belong- 
ing to another person by unlawfully issuing a prescription to the would-be pur- 
chaser. Hence there is no necessary repugnance between prescribing and selling, 
and the indictment must be sustained. 
* * * * * * * 

In each case where defendant was found guilty the evidence fully warranted 
the jury in finding that he aided, abetted, and procured a sale of morphine sulphate 
without written order upon a blank form issued by the Commissioner of Internal 
Revenue; and that he did this by means of a prescription issued not to a patient 
and not in the course of his professional practice, contrary to the prohibition of 
section 2 of the act. Manifestly the phrases “to a patient’’ and “in the course 
of his professional practice only’’ are intended to confine the immunity of a 
registered physician, in dispensing the narcotic drugs mentioned in the act, strictly 
within the appropriate bounds of a physician’s professional practice, and not to 
extend it to include a sale to a dealer or a distribution intended to cater to the 
appetite or satisfy the craving of one addicted to the use of the drug. A “ pre- 
scription ’’ issued for either of the latter purposes protects neither the physician 
who issues it nor the dealer who poorer accepts and fills it. Webb v. United 
ae ad U. S. 96. * * * (Jin Fuey Moy v. United States, 41 Sup. 


Section 2 of Harrison Act construed—(United States Supreme 
Court; decided March 27, 1922.) The defendants in the lower court 
were charged with unlawfully selling narcotic drugs, not in pursuance 
of any written order on a form issued in blank for that purpose by 
the Commissioner of Internal Revenue, in violation of section 2 of the 
Harrison Act. The defendants demurred to the indictment on the 
ground that it failed to charge that they had sold the inhibited 
drugs with knowledge that the drugs were such. The statute did 
not make such knowledge an element of the offense. The Supreme 
Court held that it was not necessary to charge such knowledge on 
the part of the defendants. The following is taken from the opinion: 

Section 2 of the narcotic act (38 Stat. 786) we give in part in the margin. 
It is very evident from a venting: of it that the emphasis of the section is in . 
securing a close supervision of the business of dealing in these dangerous drugs 
by the taxing officers of the Government and that it merely uses a criminal pen- 
alty to secure recorded evidence of the disposition of mon i drugs as a means of 
taxing and restraining the traffic. Its manifest purpose is to require every per- 
son dealing in drugs to ascertain at his peril whether that which he sells comes 
within the inhibition of the statute, and if he sells the inhibited drug in igno- 
rance of its character, to penalize him. Congress weighed the possible injustice 
of subjecting an innocent seller to a penalty against the evil of exposing inno- 
cent purchasers to danger from the drug, and concluded that the latter was the 
result preferably to be avoided. Doubtless considerations as to the opportu- 
nity of the seller to find out the fact and the difficulty of proof of knowledge con- 
tributed to this conclusion. We think the demurrer to the indictment should 
have been overruled. (United States v. Balint et al., 42 Sup. Ct. 301.) 

Harrison Act construed.—(United States Supreme Court; decided 
March 27, 1922.) A physician issued three prescriptions, calling for 
more than 3,000 ordinary doses of narcotic drugs, to a person known 
by the physician to be a drug addict. The AA omg were not 
issued for the treatment of any disease or condition other than drug 
addiction, and the drugs were put into the nossession of the addict 


22 COURT DECISIONS RELATING TO PUBLIC HEALTH 


for self-administration in divided doses over a period of several days. 
The Harrison Antinarcotic Drug Act contained an exception to the 
effect that the statute should not apply to the dispensing or distribu- 
tion of narcotic drugs to a patient by a registered physician in the 
course of his professional practice only, nor to the sale, dispensing, or 
distribution of the drugs by a dealer to a consumer under a written 
hey ig oe registered physician. The court held that the acts 
one by the p werner constituted an offense within the meaning of 
the statute. { nited v. Behrman, 42 303.) 
Dispensing by physician of small quantity o it-forming drugs to 
addict for self-administration held not ‘violative of Harrison Act.— 
(United States Supreme Court; decided April 13, 1925.) The 
defendant in the district court was convicted of a violation of the 
Harrison Antinarcotic Act. This conviction was affirmed by the 
circuit court of appeals. The Supreme Court, in its opinion stated 
that the indictment, in effect, alleged— 
that the accused, a duly registered physician, violated the statute by giving to a 
known addict four tablets containing morphine and cocaine with the expectation 
that she would administer them to herself in divided doses, while unrestrained 
and beyond his presence or control, for the sole purpose of relieving conditions 
incident to addiction and keeping herself comfortable. It does not question the 
doctor’s good faith nor the wisdom or propriety of his action according to med- 
ical standards. It does not allege that he dispensed the drugs otherwise than to a 
patient in the course of his professional practice or for Other than medical pur- 
poses. The facts disclosed indicate no conscious design to violate the law, 
no cause to suspect that the recipient intended to sell or otherwise dispose of the 
drugs, and no real probability that she would not consume them. 


The court held that the alleged acts of the accused had not violated 
the Harrison Act, and in concluding its opinion said: 


The opinion [in the case of United States v. Behrman, 258 U. S. 280, 287; 42 
Sup. Ct. 303; 66 L. Ed. 619] can not be accepted as authority for holding that a 
physician, who acts bona fide and according to fair medical standards, may never 
give an addict moderate amounts of drugs for self-adminstration in order to 
relieve conditions incident to addiction. nforcement of the tax demands no 
such drastic rule, and if the act had such scope it would certainly encounter 
grave constitutional difficulties. 

The naroctic law is essentially a revenue measure and its provisions must be 
reasonably applied with the primary view of enforcing the special tax. We find 
no facts alleged in the indictment sufficient to show that petitioner had done 
anything falling within definite inhibitions or sufficient materially to imperil 
orderly collection of revenue from sales. Federal power is delegated, and its 
Sigg me limits must not be transcended even though the end seems desirable. 

he unfortunate condition of the recipient certainly created no reasonable proba- 
bility that she would sell or otherwise dispose of the few tablets intrusted to her; 
and we can not say that by so dispensing them the doctor necessarily transcended 
the limits of that professional conduct with which Congress never intended to 
interfere. (Linder v. United States, 45 Sup. Ct. 446.) 


Conviction for concealing smoking opium with knowledge of its unlaw- 
ful importation upheldist United States Supreme Court; decided April 
27, 1925.) The defendant in the lower court was convicted of the 
offense of concealing a quantity of smoking opium after importation 
with knowledge that it had been imported in violation of an act of 
Congress approved February 9, 1909, as amended by an act approved 
January 17,1914. The statute, with exceptions pertaining to opium 
(other than smoking opium or opium prepared for smoking) for medic- 
inal purposes, prohibited the importation of opium into the United 
States after April 1, 1909; made it unlawful to conceal or facilitate the 
concealment of such opium after importation, knowing it to have been 
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unlawfully imported; provided that possession. of such opium by a 
defendant on trial, where shown, should be sufficient evidence to 
authorize conviction unless explained by the defendant to the satis- 
faction of the jury; and provided that on and after July 1, 1913, smok- 
ing opium or opium prepared for smoking found within the United 
States should be presumed to have been imported after April 1, 1909, 
and that the haeden of proof should be on the claimant or the accused 
to rebut such presumption. The defendant challanged the consti- 
tutionality of the statutory provisions respecting the presumptions 
arising from the unexplained possession of the prohibited opium and 
from its presence in this country after the time fixed by the statute, 
contending that these legislative provisions contravened the due proc- 
ess of law and the compulsory self-incrimination clauses of the fifth 
amendment of the Federal Constitution. The Supreme Court re- 
fused to accept the defendant’s views in the matter and upheld the 
provisions attacked. (Yee Hem v. United States, 45 Sup. Ct. 470.) 

Conviction for violation of Harrison Act affirmed.—( United States 
Circuit Court of Appeals, Second Circuit; decided November 16, 
1920.) The defendants, convicted in the lower court for violation 
of the Harrison Narcotic Drug Act, claimed that they acted and re- 
lied on a Treasury decision which was later revoked following a:de- 
cision of the Supreme Court of the United States construing the 
Harrison Act. Regarding the contention of defendants that they 
should not be deemed guilty in view of the fact that they had relied 
upon the interpretation given to the law by the Treasury Depart- 
ment, the court said: 

Assuming that these Treasury decisions conflicted, and that decision No. 2200 
was wrong and decision No. 2879 was right and in accordance with the decision 
of the Supreme Court in Webb & Goldbaum »v. United States, 249 U. 8. 96, 39 
Sup. Ct. 217, 63 L. Ed. 497, the trial judge was bound to disregard No. 2200; 
the meaning of the act is authoritatively determined by the court, and not by 
the Treasury Department. Ignorance of the law excuses no one. It could be 
no excuse that the defendants relied on a Treasury decision which was wrong. 
* * * (Rothman et al. v. United States, 270 Fed. 31.) 

State law and board of health regulations held to conflict with Harrison 
Act.—( United States Circuit Court of Appeals, Sixth Circuit; decided 
July 2, 1924.) Chapter 105 of the Tennessee acts of 1919 provided 
that a physician might prescribe a 30-day supply, not exceeding 8 
grains per day, of morphine to a patient presenting a health officer’s 
certificate showing that the patient was incurably addicted to the use 
of morphine. The State board of health adopted regulations there- 
under providing that a local health officer or a delegated physician 
might make these certificates of incurability, and that the words 
“incurably addicted”’ were construed to mean and apply only to nar- 
cotic addicts affected with incurable diseases or infirmity of age. A 
physician —s a period of nine months had given to 108 morphine 
addicts a total of 4,095 prescriptions calling for 79,592 grains of mor- 

hine. Pursuant to the Tennessee law and regulations he required! 

is patients to bring the certificate mentioned. The court affirmed 
his conviction for violating the Harrison Act, holding the Tennessee: 
law and me eager to be in conflict with the Harrison Act as inter~ 
preted in the case of United States v. Behrman, 42 Sup. Ct. 303. 
(Simmons v. United States, 300 Fed, 321.) : 
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Personal attendance on patients by practitioners under Harrison Act.— 
(United States Circuit Court of Appeals, Eighth Circuit; decided 
April 14, 1922.) In a prosecution for violation of the Harrison Anti- 
narcotic Act, the evidence showed that the defendant, a physician, 

dispensed at his office some morphine to a certain person. The 
defendant claimed that what he did he had a right to do as a practicing 

hysician. The law provided for the dispensing, without an order 

orm, of drugs to a patient by a physician in the course of his pro- 
fessional practice, and no record was required to be kept of dru 
dispensed to a patient upon whom a p ysician should personally 
attend. Under the authority conferred by the law, the Commissioner 
of Internal Revenue promulgated a rule regarding dispensing of drugs 
by practitioners which provided in part that “A practitioner is not 
regarded as in personal attendance upon a patient within the intent 
of the statute unless he is in personal attendance upon such patient 
away from his office.” In reversing the judgment of conviction and 
granting a new trail, the court said: 
_ The power of the Commissioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, to make all needful rules and regulations for carrying 
the provisions of the narcotic act into effect, did not confer the power to say that 

a physician could not personally attend a patient at his office. ‘The enforcement 
of the act did not require any such rule, and it is contrary to the language of the 
act itself, which is plain and unambiguous and says nothing about where the 
patient shall be when personally attended. * * * If Congress had intended 
to exclude personal attendance at office, it would have said so. * * * The 
fact of omission is strong evidence that it did not intend tosayso. * * * 
Congress can not delegate legislative power to an executive officer. (Hurwitz 
v. United States, 280 Fed. 109.) 

Harrison Act construed.—(United States District Court for the 
District of Montana; decided October 16, 1919.) In a prosecution 
of a physician under the Harrison Drug Act for obtaining opium for 
his own personal use by means of the prescribed order forms, the 
court decided that such conduct was not an offense under that part 
of section 2 of the act which read as follows: 

It shall be unlawful for any person to obtain by means of said order forms any 
of the aforesaid drugs for any purpose other than the use, sale, or distribution 
thereof by him in the conduct of a lawful business in said drugs or in the legiti- 
mate practice of his profession. 

f The court pointed out that one of the objections to the contention 
that such conduct was a crime was that ‘“‘ Congress having no power 
to directly prohibit the purchase of v gro for personal use, it can not 
indirectly yo so by incorporation of such prohibition in a revenue 
measure, the prohibition having no reasonable relation to the rev- 
enue.” The court further stated as follows: 

Section 2 must be construed to be in aid of the poly. object of the act that is 
constitutional, viz, to create and safeguard revenue. ow the purchase herein 
alleged could in anywise affect the revenue is inconceivable. 
othing in section 2 forbids purchases for any lawful use. Among such may 
be purchase to ae or to absorb the supply, or to prevent purchase by 
others, or to obstruct illegal traffic, all of which are lawful purposes, and none of 
which are within section 2,even as purchase for personal use is not. (United 
States v. Parsons, 261 Fed. 223.) gi | 
_ Furnishing narocotic drugs to addicts.—(Minnesota Supreme 
Court; decided August 22, 1919.) A physician was convicted in the 
lower court for dling morphine to an habitual user of the drug. 
The defendant admitted furnishing the morphine, but claimed that 
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he furnished it in attempting to cure the ie ee and that under 
the law he could both prescribe and furnish the drug to addicts for 
such purpose. Section 2 of the act in question read as follows: 

It shall be unlawful for any physician or dentist to furnish to or prescribe for 
the use of any habitual user of the same any of the substances enumerated in 
section 1 of this act: Provided, That the provisions of this section shall not be 
construed to prevent any legally licensed phyeician from prescribing in good 
faith for the use of any patient under his care for the treatment of a drug habit 
such substances as he may deem necessary for such treatment: Provided, That 
such prescriptions are given in good faith for the treatment of such habit. 


The supreme court held that the language of the act was plain, 
and that it prohibited a physician from furnishing habit-forming 
a to addicts. (State v. ipple, 173 N. W. 801.) 

Possession of unlawfully acquired habit-forming drugs held to be a 
criminal offense.—(Washington Supreme Court; decided June 24, 1925.) 
The defendant was convicted in the lower court of having in his pos- 
session narcotic drugs ;which he had acquired unlawfully. The su- 

reme court held this to be an offense under chapter 47, Washington 

ws of 1923, and affirmed the judgment of conviction. (State v. 
Radford, 236 Pac. 804.) . 


‘Health Authorities 


State board of health held to be a legal body.—(Alabama Supreme 
Court; decided June 30, 1920.) The State Board of Health of Ala- 
bama was attacked on the ground that, as constituted by the stat-— 
utes of Alabama since 1875, it ‘‘is an illegal body, because it is in fact 
a private corporation, and because the legislature can not make such 
a private corporation a repository of governmental powers, even for 
purely administrative purposes.’’ Under the statutes the Medical 
Association of the State of Alabama was the State board of health, 
and the board of censors of that association was the State committee 
of public health. The State board of health elected the State health 
officer and fixed his term of office and salary. When the State board 
of health was not in session, the State committee of public health 
acted for said board, and when the committee was not in session, the 
State health officer acted for the board and committee. The court 
held ‘that the State board of health is a legal body, lawfully em- 
en i and that it is entitled, through its legally qualified State 

ealth officer, to receive and, within the law, to expend the money 
appropriated thereto by the legislature.’ The reasoning of the court 
is shown by the followmg excerpts from the opinion: 

A consideration of the statutes which create and organize the State board of 
health will at once disclose the fundamental fallacy in the contention of com- 
plainants. Whether the medical association of the State be regarded as a private 
or a public or as quasi public corporation is, we think, wholly immaterial; for 
that association, as such, is not invested with any power or authority whatever. 
On the contary, recognizing its peculiar aptitude for the important and responsible 
service required, the State has availed itself of a ready-made organization of 

ofessional and practical medical scientists and has by legislative fiat converted 
it bodily into a State board of health, and to this public board, not to the State 
medical association, the legislature has granted authority and jurisdiction in the 
premises. (State v. Sanders, 187 Ala. 79; 65 South. 378; L. R. A., 1915A. 295.) 

We are advised of no constitutional inhibition against such legislative action. 
The implied limitation against any delegation by the legislature of its lawmaking 
power is in no way involved or concerned; * * * 

The chief point of attack in the structure of the State Board of Health of Ala- 

is in the mode of selecting its members, the objection being that in effect 
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they are selected by the vote of members of the medical association of the State 
who, with respect to such action, are acting in a private capacity, in accordance 
with the rules of their association and without responsibility to the State or to the 
people. Conceding that this is true, and admitting the moral force of the ob- 
jection, we are still unable to see that any constitutional inhibition is thereby 
violated. * * * 

It is to be observed that the power of private corporate selection here com 
plained of is indirect and not immediate, for, after all, the legislature designates 
the board of health, though it selects therefor a corporate organization whose indi- 
vidual membership ig predetermined by the rules of that corporation. But, 
even so, there is a legislative adoption of those rules as the appropriate mode of 
selection, and it is clearly within the power of the legislature to direct and 
formulate those rules and to change them at its pleasure. * * * 

We might have conceded, for the purposes of the above discussion, that the 
Medical Association of the State of Alabama was and is a private corporation, 
without affecting our conclusion. We are, nevertheless, of the opinion, having 
regard to its organization, aims, and activities, and its relation to the State 
board of health and to the public welfare in general, that it is a quasi public 
corporation, charged with duties and responsibilities which it can not evade, and 
is therefore, even under a much narrower construction of legislative power than 
we have accorded, an appropriate agency for service in the administration of 
the health laws of the State. * * (Parke et al. v. Bradley, State Treasurer, 
et al., 86 South. 28.) 


Health officer liable for inconsiderate treatment of patient removed to 
isolation hospital.—(Kansas Supreme Court; decided July 8, 1922.) 
A judgment for actual and punitive damages against a local health 
pe for inhuman and inconsiderate treatment of a patient quaran- 
tined in an isolation hospital was affirmed. The patient brought 
an action for damages against the health officer, charging that offi- 
cial with gross and wanton negligence and carelessness in the perform- 
ance of his duties. Thesupreme court in its opinion stated as follows: 


A health officer, while required to obey his lawful orders and perform his official 
duty, is never excused for wanton conduct and inhuman treatment to patients 
suffering from serious illness; * * * 

* * * Ofcourse, in removing her he [the health officer] was acting in a govern- 
mental capacity, but persons who act in that capacity are required to treat other 
human beings in a reasonably humane and considerate manner. The law no less 
than humanity requires humane and decent treatment of those who must be 
segregated from their usual conveniences and friends, and whoever acts with 
utter disregard of this requirement renders himself liable. * * * (Moody v. 
Wickersham, 207 Pac. 847.) 


Membership of State board of health.—(Kansas Sree Court ; 
decided July 7, 1923.) In a guo warranto proceeding brought in the 
name of the State, on the relation of the attorney general, to deter- 
mine the membership of the State board of health, and also who was 
entitled to the office of secretary of the board, the supreme court 
held as follows: 


(1) Appointments to membership on the State board of health, which are not 
acted on or rejected by the senate, entitle the appointees to hold their offices to 
a end of their terms or until the appointments are considered and rejected by 

e senate. 

(2) A mere recital in the commission issued to the appointee by the governor 
that the appointment had been confirmed does not establish the fact. 

(3) The governor can not revoke appointments made during a recess of the 
legislature merely because such appointments are not sent to or acted upon by 
the senate at the next legislative session. 

(4) In the absence of a statutory provision to that effect, the failure of an ap- 
pointee to take and file his oath of office does not create a vacancy in the office. 
(5) The action of a board member, already legally appointed, in qualifyi 

under a subsequent appointment and attending and participating in an illeg 
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meeting of the board, was not a resignation of his office and did not affect his 
title to the office which he already occupied under a previous legal appointment. 
. (6) The secretary who was appointed at the meeting of the board held on 
June 5, 1923, was vested with a good title to his office. (State ex rel. Griffith, 
Atty. Gen,, v. Matassarin et al., 217 Pac. 930.) ‘ 

“Status of city dairy inspector—(Kansas Supreme Court; decided 
July 11, 1925.) A dairy inspector of Kansas City was held to be an 
expert employee rather than an officer, it thus being lawful, under 
the statutes, for a person not a resident of the city to hold the posi- 
tion. It was further held that the position of dairy inspector was 
within the operation of the civil service act and that the incumbent 
could be removed only in the manner and on the grounds therein 
peta: and not otherwise. (Bassler v. Gordon, Mayor, et al., 237 

ac. 907.) 

Mandamus to compel appointment of parish board of health refused.—- 
(Louisiana ji hi Court; decided May 25, 1925.) The plaintiff, 
a resident and taxpayer of the city of New rleans sought a writ of 
mandamus to compel the defendant, the State health officer, to ap- 
point a parish board of health for the parish of Orleans. The writ 
was refused, the supreme court, in concluding its opinion, saying: 

Our conclusion is that if it is the duty of the defendant to appoint a health 

board for the parish of Orleans the enforcement of the performance of that duty 
devolves upon the proper officers of the State and that the relator, as an indi- 
vidual and taxpayer, is without special or peculiar interest to invoke the aid of 
the courts in that respect. (State ex rel. Schoeffner v. Dowling, 104 South. 624.) 
_ Local board of health can not change city ordinance.—(Massachu- 
setts Supreme Judicial Court; decided March 3, 1924.) It was de- 
cided that the vote of a local board of health, authorizing the use 
of a tile drain connecting with a sewer, was void where a city ordi- 
nance required drains to be of iron. (Kelly et al. v. Board of Health 
of Peabody et al., 143 N. E. 39.) ‘ 
. Secretary of city board of health held to occupy an “ office’”’.—(New 
Jersey Court of Errors and Appeals; decided January 19, 1925.) 
The secretary of the board of health of the city of Bayonne, an hon- 
orably discharged soldier, was removed from his office contrary to 
the provisions of a 1922 State law restricting the removal of an ex- 
service person holding a position or office under the State or munici- 
pal government. The removed secretary brought a proceeding to 
determine title to the office. It was contended against him that 
the position of secretary was not an office within the meaning of the 
act relating to such a proceeding as he had brought, and was not a 
position or office within the meaning of the Jaw restricting the re- 
moval of ex-service persons. The court held that the position of 
secretary was an office within the meaning of both acts and that the 
person removed was rightfully entitled to the office. (Brodman v. 
Rade, 127 Atl. 249.) 

Appointment of local health officer.—(New re Supreme Court; 
decided August 3, 1921.) The board of health of Paterson, pursuant 
to statutory’ authority, appointed one Hagen‘as health officer for a 
term of three years ending January 1, 1921. On December 14,1920, 
Hagen a . His resignation was accepted and on the same day 
the board, by resdlution, appointed Clay, the relator in the case, as 
health officer for a term of three years. Clay accepted and com- 
menced the performance of his duties. On January 1, 1921, the 
board passed another resolution rescinding the resolution which 
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appointed Clay and appointing Browne, the respondent in the case, 
as health officer for a term of five years. Browne took possession 
of the office and Clay brought proceedings to oust him. By force of — 
a ae decision of the New Jersey Court of Errors and Appeals,s6 
Clay’s appointment was valid, his term of office was fixed by law, 
and he could not be removed except for cause. Also, in making its 
decision, the supreme court had to take into consideratiou the fol- 
lowing provision of law: ae 

All vacancies in offices in any city of this State arising from or created by any 
omer cause than expiration of term of office shall be filled for the unexpired term 
only. 

The court decided that in the instant case the fixation of the term 
of office related to the particular incumbent and was not attached to 
the office itself. Therefore, when Hoge resigned there was no unex- 
pired term left to be filled as required by the above-quoted statu- 
tory provision and Clay was held to be entitled to the office. (Clay 
v. Browne, 114 Atl. 808.) 

Local sanitary code held nullity because board adopting same lacked 
legal existence.—(New Jersey Supreme Court; decided February 26, 
1925.) In 1912 the town of Nutley changed its form of government 
‘to the commission form provided for by chapter 221, laws of 1911. 
At that time Nutley had a board. of health as provided for by the 
board of health act of 1887. In 1913 a law supplementing the 1911 
act was passed, such supplemental act being chapter 282 of the 1913 
laws. is 1913 law provided that whenever the provisions of the 
1911 act had been adopted by any municipality “all boards and 
bodies, whether State or local municipal agencies, then existing in 
such municipality (except the board of education and the district 
court or courts), shall be ipso facto abolished.” The board of health 
created under, the 1887 act continued in office and continued to func- 
tion, adopting in 1914 a sanitary code. In 1917 this board of health 
was abolished by the board of commissioners, who, in 1924, repealed 
the 1914 sanitary code and adopted a new one. In 1922 the plaintiff 
was convicted of three separate offenses under the 1914 sanitary 
code. Thesupreme court set aside all three convictions, holding that 
the 1914 sanitary code never had any legal existence as a piece of 
municipal legislation. The court held that the board ree to 
adopt it had no op existence because by the 1913 act their offices 
had been abolished and thereafter they were neither de jure nor de 
facto officers and their acts were nullities. (Corb v. Board of Health 
of Town of Nutley et al., 127 Atl. 812.) 4 pecvis 

Act creating health authorities construed.—(New Mexico Supreme 
Court; decided January 27, 1921.) The law provided that each 
board of county commissioners should appoint a county health offi- 
cer, said appointment to be subject to the approval of the State 
department of health. The law also enumerated in detail the 

wers of the State department of health, and declared it should 

ave gate ‘“‘to supervise the work of local health authorities; to 


promulgate rules and regulations governing the;same; and to perform 
the said work in case said authorities fail; neglect, or refuse to do 
so, at the expense of the county or municipality affected.’’, Tie 

The county of San Miguel appointed a, health officer, but the 
appointment was disapproved by the State department of health. 
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No other person was appointed by the county, and the State depart- 
ment of health performed the health work within the county and 
presented a claim therefor to the county, which claim the county 
refused to pay. This raised the question as to whether the county, 
by failing to appoint another health officer who would meet with 
the approval of the State department of health, had failed, neglected, 
or refused to perform the work. Regarding this the court said: 

* * * The State department, under section 12, has the power to approve or 
eareer the appointment made by the board of county commissioners, and 
until the appointment is approved by the State department there is no such 
officer as the county health officer provided for in the act. 

It follows that an appointment made by the county commissioners which the 
State department has not approved, prevents the work which the State depart- 
ment is authorized to perform under section 10 from being performed in the 
manner required by law, and the failure of the State department of health to 
approve of the appointment made by the county commissioners constitutes, 
in our opinion, a failure, neglect, or refusal of the local health authorities to 
ae the work outlined in section 10, and gives the right and authority to the 

tate department of health to perform the work at the expense of the county. 
(State Department of Health v. San Miguel County, 195 Pac. 805.) 


Official status of city health officer—(New York Supreme Court, 
appellate division; decided May 4, 1923.) A city health officer who, 
pursuant to city charter provisions, was appointed by the commis- 
sioner of public safety and confirmed by the city council was held to 
be an employee and not an officer, and section 20 of the New York 
public health law, providing for a term of four years for health offi- 
-_ = oa not to be applicable. (Conolly v. Craft, 200 N. Y. 

upp. 69. 
nterference with local health officer in performance of his duties.— 
(Oklahoma Criminal Court of Appeals; decided January 10, 1925.) A 
erson was charged with obstructing a local health officer in the per- 
ormance of his duties regarding the control of rabies. The statute 
conferring authority on the local health officer contained nothing spe- 
cific relative to rabies control, but by inference gave the State board 
of health power to adopt regulations. It was not alleged that the 
State board of health had promulgated any rules relative to animals 
afflicted with rabies. The court held that in order to sustain the 
prosecution the written accusation should aver that the State board 
of health had promulgated some rule concerning rabies and that the 
accused had interfered with the operation of such rule sought to be 
enforced by the local health officer. (Shilkett v. State, 232 Pac. 127.) 

Power of removal of local health officers by State public health council 
restricted to certain situations.—(West Virginia Supreme Court of 
Appeals; decided March 16, 1920.) The statutes which gave the 
State public health council power to remove from office a city health 
officer were as follows: 

When in the opinion of the public health council any local health authority 
shall fail or refuse to enforce necessary laws and regulations to prevent and con- 
trol the spread of contagious or infectious diseases declared to be dangerous to 
the public health or when in the opinion of the said council a public health 
emergency exists the commissioner of health may enforce the rules and regulations 
of the State department of health within the territorial jurisdiction of such local 
health authorities and for that purpose shall have and may exercise all the 
powers given by statutes to local health authorities * * * . And in such 
eases the failure or refusal of any local health officer or local health body to carry 


out the lawful orders and regulations of the public health council, shall be 
sufficient cause for the removal of such loca! health officer or local health body from 


i 
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office; and upon such removal the proper county or municipal authorities shall 


at once nominate a successor other than the person removed as now provided. 


by law. 

"ih * * * municipal council shall have the power and authority to pro- 
vide for a full-time health officer * * * who shall give his entire time to the 
duties of his employment and the general health and sanitation of his * * * 
municipality, * * and perform such duties in relation thereto as may be 
prescribed by * * * ordinance of the municipality dulyentered * * *, 

It shall also be the duty of the public health council upon the recommendation 
of the proper authority of any municipality to appoint in such municipality one 


health officer whose term of office shall begin July 1, 1919, and continue for a. 


period of two years unless sooner removed by the said municipality or by the 
public health council. 


The charter of the city of Charleston gave the mayor power to 
appoint and remove certain city officers, including the health com- 
missioner, and provided that “These appointments shall not require 
any confirmation by the council, but shall be made at the discretion 
of the mayor, who shall, with like discretion, have the full and com- 
plete power of the removal thereof.”’ . 

Solely because of the failure and refusal of the city health commis- 
sioner of Charleston to devote his entire time to the duties of his, office, 
the State public health council caused his removal from office and 
demanded that the mayor nominate some other person for the posi- 
tion. The mayor refused to recognize the validity of the acts of the 
public health council, and mandamus proceedings were brought to 
compel the retirement of the health commissioner and a nomination 
by the mayor. 

The court decided that the public health council had no power to 
remove the city health commissioner because of his failure and refusal 
to devote his entire time to official duties, and held that the power 
of removal was confined to the situation set forth in the statute and 
could only be exercised in cases of emergency affecting the public 
health as in the case of an epidemic within the limits of the local 
jurisdiction. (State ex rel. Churchman et al., State Public Health 

ouncil, v. Hall, Mayor, et al., 102 S. E. 694.) 


Health Certificates 
(See Food; Marriages) 


Health Districts 


Formation of local health districts upheld.—(California Supreme 
Court; decided May 1, 1924.) The organization, under the provi- 
sions of chapter 571 of the 1917 session laws of California, of a local 
health district with boundaries identical with those of a county 
was upheld by the supreme court. The court held that the legisla- 
ture had power to provide, as it did, for the organization of such 
local health districts, and that the particular act in question was 
constitutional. (Stuckenbruck v. Board of Supervisors of San 
Joaquin County et al., 225 Pac. 857.) 

Laws creating health districts held constitutional.—(Ohio Supreme 


Court; decided December 6, 1921.) The Hughes health act and the 
Griswold health act, passed in 1919, and under the terms of which 
each city in the State was constituted a city health district and the 
townships and villages in each county were combined into a general 
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health district, were declared constitutional. (State ex rel. Village 
of Cuyahoga na apg v. Zangerle, County Auditor, and State ex rel. 
City of West Park v. Same, 134 NE. 686.) 


Health Employées’ 
(See Health authorities) 


Health Officers 
(See Health authorities) © 


Hospitals 
' (See also Local statutes) 


Ordinance prohibiting communicable. disease hospitals held in- 
valid.—(California Supreme Court; decided June 17, 1921.) An 
ordinance of East San Diego prohibited the maintenance within the 
city limits of any hospital for the treatment of contagious or infec- 
tious diseases. Injunction proceedings were brought against the city 
by the San Diego Tuberculosis Association, which owned and oper- 
ated a hospital in the city for the treatment of persons afflicted with 
tuberculosis. ‘The supreme court declared the ordinance invalid and 
enjoined its enforcement. In its opinion the court said: 


Two questions are presented: First, is the ordinance invalid? and second, even 
if it is, can its enforcement by the city officials be enjoined? The answer to both 
of these questions seems to us plain. 

The ordinance can be justified only as an exercise of the city’s police 

wer. This power is, of course, very broad, but it is not without limitation. 

ne limitation enforced in numerous cases is that an ordinance purporting to be 
an exercise of the city’s police power ‘‘may not be arbitrary or unreasonable. 
The exercise of the police power can not be made a mere cloak for the arbitrary 
interference with or suppression of a lawful business.”” * * * 

Such being the law, was the present ordinance a reasonable one in its essential 
feature, that of prohibiting within the city any hospital for the treatment of con- 
tagious or infectious diseases? Such prohibition is very different from regula- 
tion, and can be justified only on the ground that such a hospital, no matter how 
well conducted, is a menace to the public peace, morals, health, or comfort. That 
a well-conducted, modern hospital, even one for the treatment of contagious and 
infectious diseases is not such a menace, but, on the contrary, one of the most 
beneficent of institutions, needs no argument. There is not the slightest danger 
of the spread of disease from it, and this is the only possible ground on which 
objection could be made to it. We have no hesitation in holding an ordinance 
prohibiting the maintenance anywhere within a city of an institution so neces- 
‘sary in our modern life and so beneficent, to be wholly unreasonable and 
invalid. * * * 

It is evident in the present case that the enforcement of the ordinance would 
cause substantial and yr om injury to the plaintiff’s property, and that 
against the threat of its enforcement by the repeated prosecutions which the or- 
‘dinance permits, the plaintiff has no adequate remedy. The case, therefore, 
comes within the rule stated in Abbey Land Co.'v. San Mateo, and upon the 
facts a.leged in the complaint the plaintiff was entitled to have the enforcement 
of the ordinance enjoined. (San Diego Tuberculosis Assn. v. City of East San 
Diego et al., 200 Pac. 393.) ; 


Construction of city and county tuberculosis hospital.—(Kentucky 
Court of Appeals; decided June 22, 1923.) Chapter 59 of the 1922 
acts of Kentucky, authorizing the joint construction of a tuberculosis 
hospital by a city and county, was held valid at least in so far as 
such joint construction was concerned. (Hunter v. City of Louisville 
et al., 252 S. W. 119.) 
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Establishment of tuberculosis hospital in city held not a menace to 
health.—(Louisiana. Supreme Court; decided May 5. 1919.) Ina 
suit to enjoin the city of New Orleans from establishing and main- 
taining a tuberculosis hospital in the city, one of the objections of 
the ame a who lived in the, vicinity of the proposed site, was that 
the hospital would endanger their health. The court in rejecting 
this view said: 

* #* * If it were proved with certainty that this hospital would endanger 
the health of this plaintiff or his family, perhaps a case might be presented for 
judicialinterference. But the very opposite is conclusively shown by the evidence, 
which is all one way to the effect that a well-kept tuberculosis hospital is not a 
menace to the health of the people living in its vicinity; and the presumption 
is that this hospital will be well kept. * * * 

Our conclusion is that the suit is groundless in so far as it is sought to be 
founded on the apprehended injurious character of the pro dhospital * * * 

(Le Bourgeois et al. v. City of New Orleans, 82 South. 268.) 

Enjoining of erection of tuberculosis hospital refused.—(Massachu- 
setts Supreme Judicial Court; decided May 31, 1921.) Under the law 
it was the duty of the city of Fall River to establish and maintain 
within its limits a tuberculosis hospital. A site was selected and this 
site was approved by both the local board of health and the State 
department of health. The plaintiffs resided in the vicinity of the 
proposed new hospital and sought to enjoin its erection on the ground 
that it would constitute a nuisance. The court, however, decided 


adversely to them and refused to issue an injunction. The following 


is quoted from the opinion: 


Hospitals for contagious diseases must be established and maintained for the pro- 
tection of the general public; and it is not to be assumed in advance that sucha 
hospital, well equipped and managed under the supervision of public health 
boards, will be a nuisance. * * 

Without going so far as to say that purely mental discomfort can not consti- 
tute a nuisance, certainly the law will not enjoin the erection of a municipal hos- 
os on facts such as are disclosed by this record, in order to protect the plaintiffs 

rom dangers which are found to be unreal. * * * Depreciation of the mar- 
ket value of the petitioners’ land, assuming it to be proved, would not be decisive 
in their favor. * * In Everett v Paschall, 61 Wash. 47; 111 Pac. 879; 31 
L. R. A. (N. 8.) 827; Ann. Cas. 1912B, 1128, relied on by the petitioners, the 
defendant maintained in his cottage, adjoining the lots of the plaintiffs, a private 
sanatorium for the treatment of tuberculosis patients; and the injunction was 
— partly at least under the influence of a statute of that State which 

roadened the definition of nuisance. There is nothing in that case, nor in 
Cherry v. Williams, 147 N. C. 452; 61 8. E. 267; 125 Am. St. Rep. 566; 15 Ann. 
Cas. 715, to support a claim that a public hospital for the treatment of tuber- 
culosis is a nuisance per se. In view of the findings of the master we should have 
to go substantially to this extreme in order to say that the trial judge was not 
warranted in dismissing the bill for aninjunction. * * * (Cook et al. v. City 
ef Fall River, 131 N. E. 346.) 


Board of health can not locate and maintain a detention hospital in. 
a thickly settled residential section.— (Michigan Supreme Court; decided 
December 27,1918.) Suit was brought to restrain the maintenance 
of a detention hospital for the treatment of communicable diseases 
in a thickly settled residential district by the board of health of the 
city of Lansing. The city charter provided as follows: 

The said board of health shall have power, and it shall be its duty, to take such 
measures as shall be deemed effectual to prevent the entrance of pestilential dis- 


ease into the city; * * * to establish, maintain,and regulate a pesthouse or 
hospital at some place within the city or not exceeding 3 miles beyond its bounds. 


\ 
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The court in granting the injunction said: 


' We conclude that the provisions of the charter under consideration do'not vest 
in the defendant board of health the power to locate a pesthouse in a thickly 
settled residential district, where, by reason.of its location, it would be a nuisance, 
and where its permanent maintenance would work continuing damage to adjoin- - 
ing and near-by property and would result in the destruction of the home in its 
comfort and well-being; and that the discretion lodged in the board is a discre- 
tion to be exercised by it in determining between different lawful locations, 
(Birchard et al. v. Board of Health of City of Lansing et al., 169 N. W. 901.) 

Tuberculosis hospital not permitted in residential locality.— (Michigan 
Supreme Court; decided October 3, 1921.) A decree, restraining 
the maintenance of a tuberculosis hospital in a strictly residential dis- 
trict in the city of Kalamazoo, was affirmed. The court stated that 
“the maintenance of a hospital for the treatment of this communi- 
cable disease [tuberculosis] in a strictly residential district can not fail 
to deprive residents of meen oy hemes of the comfort, well-being, and 
enjoyment of their homes to which they are entitled; and this, coupled 
with their financial cog: anon an appeal to a court of equity for 
relief.” (Brink et al. v. Shepard, 184 N. W. 404.) 

Licensing of hospital—(New York Court of Spree decided 
April 15, 1919.) e board of health of New York City refused a 
permit for a private hospital for the treatment of medical, surgical 
and obstetrical cases solely because ‘considerable damage would 
accrue to the surrounding property if the permit were granted.” All 
other conditions were satisfactory. The court held that the permit 
should have been granted. It said: 

* * * The board has general jurisdiction over the establishment and main- 
tenance of hospitals, including the licensing of hospitals. On an application 
for a permit, it should consider and give proper weight to all the ordinary con- 
tingencies and circumstances appropriate to the subject which require the exer- 
cise of discretion. The element of location may be material. The effect of a 
proposed location on property values in the neighborhood need not be wholly 
disregarded, and may even become decisive in a case otherwise doubtful. But 
the authority now conferred on the board does not include, expressly or by rea- 
sonable implication, the power to refuse a permit, as has been done in this case, 
when all other conditions are satisfactory and no offense to the senses is sugges- 
ted, for the exclusive reason that ‘‘considerable damage would accrue to the 
surrounding property if the permit were granted.’’ That reason considered alone 
came not legally within the scope of its discretion. The property rights of one 
owner may not be subordinated to the property rights of his neighbors, except 
as an incident to the exercise of authority reasonably conferred for the general 
welfare. * * * o— ex rel. Sprenger v. Department of Health of City of 
New York, 123 N: E. 379.) 


Industrial Diseases 
(See Occupational diseases) 


_ Industrial Hygiene 
id (See also Washrooms) 
Damages may be recovered for impairment of health of coal miner 
where employer was negligent.—(lowa Supreme Court; decided No- 
vember 16, 1918.) It was the employer’s duty under the law to so 
ventilate the coal mine as to “render harmless and expel all noxious 
and poisonous gases.’’ The employee was made ill by breathing the 
impure air in the mine and’brought an action to recover damages. 
The employer claimed that no recovery could be had because the law 
peranaktedt recovery only for personal injuries such as wounds and, 
ruises as distinguished from mere loss of health or sickness. The 


\ 
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court did not interpret the law this way, but held that impairment 
of health was just as actionable as injury resulting in wounds and 
bruises. The court said: : 


. _ The material questions under the issues and admitted facts in this case are, 
Was the defendent negligent with respect to the ventilation of the mine where 
plaintiff -was employed? If defendent was thus negligent, did the plaintiff 
thereby sustain the injury of which he complains? If these two facts be estab- 
lished, defendant’s liability to respond in damages is not open to question. 
* * * Tt may also be added, in view of the argument of counsel, that if de- 
fendant did fail in its duty in this respect, and plaintiff was thereby physically 
overcome or disabled to a degree causing him to suffer injury or loss, defendant’s 
liability is neither avoided nor lessened by reason of the fact that plaintiff sus- 
tained no wound or bruise or other hurt of a traumatic character or origin. 
wrongful injury which operates to destroy or undermine or impair the health of 
another is no less actionable than is a wrong from which the injured person 


sustains wounds or bruises or broken bones, (Gay v. Hocking Coal Co., 169 


N, W. 360.) 
Infectious Diseases 
(See Communicable diseases) 


Influenza 
(See Communicable diseases; Workmen’s compensation acts) 


Laundries 


Ordinance requiring inspection of laundries declared invalid.—(Cali- 
fornia Supreme Court; decided November 19, 1918.) An ordinance 


of Palo Alto provided for monthly inspections of laundries, and a 


fee of $3 was charged for each inspection. In addition there was 
a mileage fee of 30 cents per mile each way. No license was to be 
issued until all fees for inspection and mileage had been paid. _ 

The ease arose under a petition for habeas corpus. The petitioner, 
who conducted a laundry in San Jose, 20 miles from Palo Alto, was 
convicted for soliciting laundry work in Palo Alto without first secur- 
ing a license. He petitioned for a writ of habeas corpus, alleging 
that the ordinance was invalid in that the mileage fees were un- 
reasonable. py foi bod 

It was shown that the petitioner would have to pay $12 mileage 
fees each month, exclusive of the $3 inspection fee, thus making the 
cost. of the license to him $15 monthly, as against $3 for local laun- 
dries. It was also shown that the cost of travel between the two 
cities did not exceed $1.20, and that the mileage fee of 30 cents 
greatly exceeded the fees allowed by State laws to other public officers. 

_In declaring the ordinance invalid and granting the petitioner his 
discharge, the court said: 

The petitioner, as the representative of a laundry establishment located at 
’ San Jose, is required to pay for the permit to solicit washing for his laundry a 
sum five times as great as that charged the solicitor for a local establishment. 
This increase over the local charge is made up of mileage fees which are to be 
charged at arate not only tenfold greater than the known cost of travel. by the 
usual modes of ps ges peepee between the two cities, but * * * also more 
than four times the official mileage fees permitted to be charged by State, county, 
and township officers. 

The conclusion is irresistible that the mileage fees to be exacted for the inspec 
tion of laundries. outside the limits of Palo Alto are unreasonable in amount 
measured by any of the known standards for determining the reasonableness of 
charges of like character, and that since they are to be incurred, charged and 
collected regularly and at least once a'‘month from the representatives of laun- 
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dries located elsewhere than within the municipality, but seeking to collect and 
distribute washing within its limits, the imposition of 1 an exorbitant charge works 
a substantial discrimination as between nonresident and local establishments, each 
entitled to solicit and do business within said municipality upon an equal basis, 
such as is forbidden by the express terms of the Constitution, to which reference 
has above been made. : 

These provisions of the ordinance, being inseparable from the main bod 
thereof, it follows that the ordinance is invalid and hence that the petitioner is 
entitled to his discharge. (Ex parte Blois, 17€ Pac. 449.) 

Regulation of laundries.—(Illinois Supreme Court; decided June 
20, 1923.) The enforcement of an ordinance of the city of Chicago 
regulating the establishment, licensing, operation, and sanitation of 
laundries, was sought to be enjoined. The lower court dismissed the 
bill and the decree was affirmed by the supreme court. It was held 
that the ordinance was clearly a health regulation which the city 
had authority to pass, and those provisions of the ordinance which 
were attacked were held valid. (Moy et al v. City of Chicago et al., 
140 N. E. 845.) 

Ordinance regulating laundries held valid.—(Ohio Supreme Court; 
decided March 11,1919.) The validity of an ordinance of the city 
of Cleveland regulating laundries was attacked, one ground of the 
attack being that the ordinance provided that before a license could 
be issued the laundries were to be inspected by the health commis- 
sioner to ascertain that the ventilation, plumbing, and sanitary 
arrangements were satisfactory. It was contended that this gave 
arbitrary legislative and judicial powers to an administrative officer. 
The court, however, held the ordinance valid, saying: 


It is now generally held that quasi judicial duties and administrative functions 
may be imposed upon administrative officers for the purpose of ascertaining the 
conditions under which the law or ordinance becomes effective. It will not be 
presumed that the action of the administrative officer will be either arbitrary or 
unwarranted. Should it so prove to be, the agerioved person would have the 
right to relief through the courts. But it is said that the ordinance has fixed no 
standard for official guidance, but has left the sanitary arrangements and vent- 
ilation of each public laundry to the untrammeled judgment of the health com- 
missioner for determination whether such are sufficient and adequate. It is 
exceedingly doubtful whether a fixed standard could be adopted by the city in 
its regulation of those features. What would prove to be sufficient and adequate 
in one public laundry might be entirely insufficient and inadequate in another. 
And any attempt to provide by law for the multitudinous details defining what 
would be sufficient and adequate measures of regulation, applicable to each and 
every laundry falling within the class mentioned, would seriously tax legislative 
ingenuity, But it is now generally held that discretionary powers may be lodged 
in administrative officers to determine whether the terms of a law or ordinance 
of this character have been complied with, and that such “terms like other gen- 
eral terms get precision from the sense and experience of men.”’ (Yee Bow v. 
City of Cleveland et al., 124 N. E. 132.) 


Liability of Municipalities 
(See Municipalities, Liability of) 


Local Statutes 


Local health statute held void.—(North Carolina Supreme Court; 
decided May 9, 1923.) A statute authorizing the board of commis- 
sioners of Gaston County to issue bonds for the construction of a 
tuberculosis hospital was held void because the constitution of the 
State prohibited the enactment of any local, private, or special stat- 
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ute concerning various specified subjects, including laws oe 
to “health, sanitation, or the abatement of nuisances.” (Armstrong 
et al. v. Board of Com’rs of Gaston County, 117 S. E. 388.) 


Marriages 
(See also Venereal diseases) 


Concealment of tuberculosis held cause for annulling marriage.— 
(New Jersey Court of Chancery; decided March 13, 1919.) In a 
suit by a wife for the annulment of her marriage it was shown that 
the husband had concealed the fact that he was suffering from chronic 
tuberculosis for fear that if he told her she would not marry him. 
The court held that the concealment was such fraud as would warrant 
the annulment of the marriage. In the opinion it was said: 


* * * Defendent at the time of the marriage was, to his knowledge suf- 
fering from chronic tuberculosis. His father had died of tuberculosis prior to the 
marriage. Defendant did not inform his wife of his condition. He concealed 
it because of a fear on his part that if he told her she would not marry him. 
The death of the father was falsely represented to the wife, prior to the marriage, 
as due to pneumonia. Petitioner did not discover that delendhint was suffering 
from tuberculosis until November, 1916, and immediately upon the discovery 
ceased cohabitation. The medical testimony is to the effect that tuberculosis 
is an infectious, contagious disease, transmissible to offspring. If the disease 
itself is not transmitted, there is grave danger that offspring will be predisposed 
to the disease. * * * 

The conduct of the defendant in the case at bar in concealing the fact that 
he was at the time of the marriage suffering from hereditary chronic tuberculosis 
was undoubtedly fraudulent. The question, then, is whether, under Carris v. Car- 
ris, to relieve against such fraud would be against good policy, sound morality, and 
the peculiar nature of the marriage relation. I am convinced to the contrary, 

* * * It is well known, aside now from the medical testimony in this case, 
that close contact with one suffering from tuberculosis involves great danger 
of transmission both through infection and contagion. It is almost impossible 
to conceive the ordinary relationship of husband and wife existing without that 
danger ever present. There is always also great danger of transmittal of the 

i to offspring, and, as I have stated before, if the disease itself is not trans- 
mitted, there are likely to be transmitted characteristics which predispose toward 
the development of the disease. False prpeneeninctane with respect to its exist- 
ence go then, I think, to an essential of the marriage relation. They are very 
different from representations with respect to health in general. They are more 
akin to representations of freedom from leprosy or diseases of similar nature. 

I can not agree that the only diseases which affect an essential of the marriage 
relation are those of a venereal nature. I can see nothing whatever in good pol- 
icy, sound morality, or the peculiar nature of the marriage relation which would 
warrant the court, after having found the fraud, denying relief. Neither good 
morals nor public policy are subserved by compelling parties to live together as 
man and wife, with the ever-present danger of infection, and beget offspring 
liable to be tuberculously inclined, nor are they subserved by compelling a woman 
who has married under a misrepresentation with respect to the fact to continue 
to be bound to a man affected with tuberculosis without having the close intimacy 
to which she is entitled. * * * The suppression by -defendant of the fact 
that he was suffering from tuberculosis of the nature that he was, for the reason 
that he did suppress it, is equivalent in law to an express representation on his 
part that he was free from it. * * * (Davis v. Davis, 106 Atl. 644.) 


Eugenie marriage law held to have no extraterritorial effect.—(Wis- 
consin Supreme Court ; decided Mey 4,1920.) The Wisconsin eugenic 
marriage law, which required a male applicant for a marriage license 
obtain a certificate of freedom from venereal disease, was held to 
ye no extraterritorial effect, and, therefore, was not applicable to 
iages contracted without the state. (Lyannes v, Lyannes, 177 


marri 
N. W. 683.) 
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Meat 
(See Food) 


Medicines 
(See Proprietary medicines) 


Mental Defectives 
(See Sexual sterilization). 


Sale of condensed milk.—(United States Supreme Court; decided 
January 7, 1919.) An Ohio statute prohibited the sale of condensed 
milk unless made from pure unskimmed milk. The Supreme Court 
decided that this law prohibited the sale of an article consisting of 
condensed skimmed milk and a vegetable fat, although not sold as 
condensed milk. (Hebe Co. et al. v. Shaw, Secretary of Agriculture 
of Ohio, et al., 39 Sup. Ct. 125.) 

Massachusetts filled-milk act construed.—(United States Circuit 
Court of Appeals, First Circuit; decided November 14, 1924.) Chap- 
ter 170 of the 1923 acts of Massachusetts, the so-called ‘filled milk” 
act, which prohibited, for the purposes of sale or exchange. adding to 
or blending or compounding with milk or cream any fat or oil other 
than milk fat, was held not to proscribe the addition of egg yolk, but 
of fat or oil, as such, other than milk fat. The court decided that 
the act did not prohibit the manufacture and sale of “ Carolene,” a 
compound of skimmed milk and egg yolk subjected to partial eva- 
nae and containing about one-tenth of 1 per cent of fat derived 

sees ie yolk. (Mahoney et al. v. Carolene Products Co., 2 F. 
(2d) 366. 

Milk ordinance held valid.—(Arizona Supreme Court; decided 
December 22, 1923.) A milk ordinance of Yuma, which the defend- 
ant had violated by offering for sale milk containing boric acid, was 
held valid. (Gardenhire v. State, 221 Pac. 228.) 

Milk ordinance void because in conflict with-State law and regula- 
tions.—(Louisiana Supreme Court; decided December 3, 1923.) In 
prosecutions for operating dairies without permits, in violation of a 
city ordinance, the supreme court decided that the said ordinance was 
null and void, because in conflict with a State law and the State sani- 
tary code, at least in so far as the ordinance authorized the city board 
of health to refuse permits to operate dairies unless the owners there- 
of had their cows tuberculin tested in the manner and by the veteri- 
narians designated by the city board of health rather than in the 
manner required by the State board of health. (City of New Orleans 
v. Ernst, 99 South. 391; City of New Orleans v. Poulet, City of 
New Orleans v. Souquet, City of New Orleans v. Daret, City of New 
Orleans v. Glaudi, 99 South. 394.) cae 
_ Requirement that milk seller secure permit upheld.—(Missouri Su- 
preme Court; decided May 22, 1922.) An ordinance of St. Louis 
required that a permit from the board of public service be obtained 
by any person selling milk. In a prosecution for violation of the 
ordinance, where the defendant was charged with conducting a dairy 
and selling milk therefrom without having a permit, the supreme 
court held that the requirement necessitating a permit was a lawful 
one. In so deciding the court said: 
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It thus appears that the very purpose of the permit was to protect the public. 
It indicated to the purchasers that the municipality had determined that the 
holder of the permit could be relied upon for a wholesome quality of the article 
sold. It is like the license from the State board of health to a doctor. Such 
license bespeaks the qualifications of the holder, and thus protects the general 
ublic. The permits or licenses authorized by this ordinance perform the same 
unction. They say to the general buying public, You will be safe in buying 
from this man (the holder of the. permit) because he can be relied upon to fur- 
nish a wholesome article. And, further, the issuance of permits is but another 
method of registration of milk’sellers. The city, in exercise Of its police power, 
had the authority to require milk sellers to take out such permits. (City of St. 
Louis v. Kellmann, 243 8. W. 134.) 


Authority te make health regulations.—(New York Supreme Court 
Appellate Division; decided July 1, 1919.) A regulation was issued 
by the commissioner of public safety of Rochester making it neces- 
sary for a milk dealer, before he could obtain a license, to submit to 
a blood test to ascertain whether he was a carrier of typhoid fever 
organisms. The court held that, under the State laws, such a re- 
quirement could only be imposed by the legislature or by the city 
council. (People ex rel. Schulz v. Hamilton, Commissioner of Public 
Safety, et al., 177 N. Y. Supp. 222.) 

- Regulation requiring pasteurization of milk upheld.—( New York 
Supermne Court: decided July, 1921.) The board of health of the city 
of Poughkeepsie adopted a regulation which in effect prohibited the 
sale of any milk in the city, except that designated as grade A raw 
and certified, unless the same was pasteurized. This regulation the 
court held to be valid. (People ex rel. Ogdon v. McGowan, 195 
N. Y. Supp. 286.) 

Interference with milk supply of New York City restrained.—( New 
York Supreme Court; decided November, 1921.) A motion to restrain 
the defendants from interfering with the milk snpply of New York 
City was granted. The following is the opinion in the case: 


Uninterrupted delivery of the milk supply to the people of this city is so vital 
for the preservation of the general health of the community and especially 
children and invalids, that any organized effort to interfere therewith must be 
regarded as an act of hostility to the public weal, and such an unlawful purpose 
as calls for the excercise of the full authority of the courts and police authorities. 
Whatever may be the right or wrong of the present wage controversy, the health 
of this entire community can not be made subservient thereto. Picketing and 
other acts alleged against the defendants have been held not to be unlawful 
under ordinary conditions, but when linked with a purpose inimical to the 
welfare of the community they become unlawful. This court would hesitate in 
an ordinary wage dispute to grant the relief asked for herein, but feels that it 
is its duty to assert the full power of the court under the circumstances to protect 
the lives and health of the people of New York. The motion to restrain the de- 
fendants is therefore granted, with notice to the defendants that any disobedience 
of the order herein will be visited with the fullest measure of punishment within 
the power of this court. (Gottlieb v. Matckin, 191 N. Y. Supp. 777.) 


Village board of health milk ordinance held valid and violation thereof 
restrained.—( New York Supreme Court; decided November 26, 1924.) 
A village board of health milk ordinance, which, among other things, 
designated the various grades which could be sold and the require- 
ments for each grade, and which required a permit to sell at retail, 
required the bottling of all milk, and required that certified and raw 


milk of all grades should come from tuberculin-tested cows, was held 
valid and the village entitled to an inanoHon to restrain its violation. 
(Village of Herkimer v, Potter, 207 N, Y 


Supp, 35.) 
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Ordinance requiring milk dealers to be licensed upheld.—( North Car- 
olina Supreme Court; decided April 28, 1920.) An ordinance of 
the city of Charlotte required milk dealers to secure a permit from 
the health authorities, the annual fee for which was $1. Persons 
owning not more than two cows were not required to obtain the 
permit and could dispose of surplus milk provided such milk was not 
peddled or vended. The defendant was convicted of selling milk 
without a license, and on appeal he attacked the validity of the 
ordinance. He contended that the ordinance created a monopoly 
through the power of the health authorities to revoke permits, that 
it was invalid because there was no provision for appealing from the 
action of the health authorities, and that it was unreasonable and 
Geeriminatory in that it did not apply to owners of not more than 
two cows. The court ruled against all three contentions, held the 
ordinance valid, and sustained the conviction. (State et al. v. Kirk- 
patrick, 103 S. E. 65.) 

Milk ordinance held valid.—(North Carolina Supreme Court; de- 
cided February 27, 1924.) An ordinance of Tarboro, prohibiting the 
sale of milk or cream unless pasteurized in accordance with the 
standard set forth in the ordinance, and also prohibiting the sale of 
milk by unlicensed persons, was held valid in a case where a judgment 
of conviction for violation of the ordinance was affirmed. (State v. 
Edwards, 121 S. E. 444.) 

Milk pasteurization ordinance upheld.—( Wisconsin Supreme Court; 
decided June 1, 1920.) An ordinance of the city of Milwaukee which 
a sap that all milk sold in the city be pasteurized, except certified 
milk and milk from tuberculin-tested cows, was attacked by certain 
milk dealers. The court held the ordinance to be a valid and appro- 
priate regulation for the protection of the health of the people. 
(Pfeffer et al. v. City of Milwaukee et al., 177 N. W. 850.) 


Morbidity Reports 


Regulation requiring morbidity reports passed on.—( Mississippi Su- 
reme Court; decided February 7, 1921.) A regulation of the State 
oard of health required pyhsicians to report on the first of each 

month all cases of notifiable communicable diseases treated by them 
during the previous month. A physician was convicted in the lower 
court of violating the regulation. The State board of health had 
statutory authority to make reasonable rules and regulations, and 
the statutes provided a penalty for their violation. On appeal the 
physician contended that the regulation was unreasonable. On this 
point the supreme court said: 

There is no merit in the contention of appellant that the rule requiring mor- 
bidity reports to be made on the Ist day of each month is unreasonable. The 
purpose of this regulation is to enable the health authorities to take proper and 
prompt measures for the prevention and spread of disease, and to promote the 
general health of the people. This regulation is not only reasonable, but it is an 
important and valuable aid in the preservation of the public health. 

The court, however, refused to sustain the conviction and discharged 
the appellant because of the insufficiency of the evidence, saying: 


We think, however, that the testimony in this record is insufficient to sustain 
this conviction. The offense denounced by the statute is the violation of the 
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regulations of the board of health knowingly, and this evidence wholly failed to 
show that the defendant had any knowledge of the existence of the rule or reg- 
ulation, or that there had ever been any such publication thereof as to charge 
him with knowledge of it. The only attempt to show any sort of publication 
of the rule, or that the defendant had knowledge thereof, is found in the testimony 
of Dr. R. W. Hall, who was a witness for the State, and who testified that there 
was in the office of the State board of health a mailing list consisting of about 
13,000 names, including about 1,700 physicians; that the name of Doctor Smythe 
a on this mailing list, and that it was customary to mail the publications 
of the board to the people whose names appeared on this list. The defendant 
testified that he had never received a copy of these regulations, and that he had 
no knowledge of the existence of the rule requiring these reports to be made on 
the 1st day of the month, and that, prior to the administration of Dr. A. J. Ware 
as county health officer, it had been the custom in that county to file these 
reports on or about the 10th day of the month, and that in so doing the physi- 
cians were acting under the directions of the county health officers. 

There is no presumption that appellant had knowledge of a mere rule or reg- 
ulation of the State board of health, and under the evidence in this record the 
peremptory instruction requested by defendant should have been granted. 
(Smythe v. State, 86 South. 870.) 

Reinstatement of physician’s license ordered where same had been 
revoked for alleged failure to report communicable disease.—( Utah 
Supreme Court; decided October 4, 1922.) The license of the plain- 
tiff a physician, was revoked by the defendant, the director of regis- 
tration. This was done pursuant to findings and recommendation 
made to the said director by a committee of physicians. The find- 
ings were that the plaintiff had been guilty of unprofessional con- 
duct in willfully failing to report in writing to the health officer the 
existence of a case of infectious disease under his treatment on a cer- 
tain date, and the revocation of his license was recommended. The 
ordinance of the town, which the plaintiff was charged with having 
violated, read as follows: 

It shall be the duty of every physician in this town to report to the president, 
in writing, every person who is affected with any contagious or infectious disease, 
such as cholera, diphtheria, yellow fever, scarlet fever, typhoid fever, whooping 
cough, measles, mumps, smallpox, varioloid, or any of the grades of such dis- 
eases, immediately after he shall be satisfied of the nature of the disease, and to 
report to the same officer every case of death from any of said diseases immedi- 
ately after it occurs. 

It was shown that the plaintiff had pleaded guilty before a justice 
of the peace to a charge of violating this ordinance, and that it had 
been adjudged that he pay a fine of $25. The State law on the sub- 
ject of reporting cases of communicable diseases was as follows: 

All physicians and other persons having knowlege of the existence of any con- 

ious or infectious disease, or having reason to believe that any such disease 
— are hereby required to report the same forthwith to the local board of 
ealth. 

Another State statute also declared that “willful violation of the 
law in regard to the registration of births and deaths and the report- 
ing of infectious diseases” constituted unprofessional conduct for 
which a physician’s license could be revoked. The supreme court 
ordered the reinstatement of the plaintiff’s license. The reasons for 
the court’s action are shown by the following excerpts from the 
opinion: 

It will thus be seen that while the statute merely requires a physician to report 
“the existence of any contagious or infectious disease * the local board 
of health,” the ordinance to which reference has been made, and which was the 


basis of the charge against the plaintiff both before the justice of the peace and 
the defendant, required that a report be made “in writing.’”’ The ordinance 
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therefore required more from the physician than did the statute. While the 
cities and towns, including boards of health, in this State are given ample power 
to pass and enforce ordinances and to promulgate and enforce rules and regula- 
tions respecting the public health and to require certain things to be done in 
case of contagious and infectious diseases, yet where, as here, the statute speci- 
fically defines what act or acts of commission or omission on the part of a phy- 
sician shall constitute unprofessional conduct’’ authorizing the revocation of 
his license to practice medicine, an ordinance, in the absence of express statutory 
authority, can not impose greater or different duties in that regard than the 
statute imposes. * * * 

However, if it were held that the ordinance in question here and upon which 
the charge against the plaintiff was predicated could impose the duty of report- 
ing contagious and infectious diseases in writing, yet the ordinance for other rea- 
sons is wholly without force or effect. By reference to the ordinance it will be 
seen that it does not declare a refusal or omission to make a report unlawful, 
nor does it impose any penalty or punishment for such refusal or omission. The 
ordinance therefore merely amounts to a direction to the physician to make a 
report. In view that it does not denounce the omission or failure to report as 
unlawful nor impose any penalty or punishment for a failure to make a report, 
the ordinance is clearly unenforceable. The imposition of the fine by the jus- 
brie was therefore clearly beyond his power and constituted manifest usurpa- 

ion. 

The judgment of the justice’s court, which was produced in evidence at the 
hearing before the defendant and the committee of physicians, was therefore 
without force or effect, and the recommendation or report of the physicians to 
the defendant, being based thereon, was likewise without any legal force or effect. 
In view, therefore, that the recommendation or report of the physicians fails, 
it follows as a necessary corollary that the order of the defendant based thereon 
revoking the license of the physician must likewise fail and must be held with- 
out legal force or effect. 

It is contended by counsel for the defendant, however, that although the 
conviction under the ordinance fails, the order of the defendant revoking the 
ea wre license should nevertheless be De any for the reason that the plaintiff 

as failed to comply with the provisions of the statue in that he failed to make 
a report ‘‘to the local board of health.’’ The record of the proceedings certified 
up shows that a member of the board of trustees of the town in which plaintiff prac- 
ticed, who was a witness at the hearing, testified that he was the authorized quar- 
antine officer of the town aforesaid; that he was present at the house of the afflicted 
person; and that the plaintiff informed the witness as the quarantine officer of 
the town and a member of the board of trustees that the patient was afflicted 
with smallpox; that immediately upon receiving such information the witness 
put up a sign quarantining the house in which the patient was confined. There is 
neither dispute nor conflict respecting the facts thus testified to by the witness 
aforesaid. No doubt the principal purpose of the statute requiring that a report 
of contagious and infectious diseases be forthwith made to the local boards of health 
is that the afflicted person may be properly quarantined and the public warned 
so that contact with the diseased we may be avoided and the spread of 
the contagion or infection prevented. All this was clearly accomplished in this 
case by plaintiff’s report to the member of the town board who was the quaran- 
tine officer, and whose duty it was to act, which he did by quarantining the 
house in which the afflicted person was. 

But, quite apart from all this, what the plaintiff in fact was charged with was 
that he had “willfully failed to report in writing to the health officer the exist- 
ence of a case of infectious disease, which he was treating,’ etc. The statute 
does not require a report in writing, but merely requires that a report be made. 
We have already pointed out that the evidence is without conflict that a report 
was in fact made to a member of the town board who was then quarantine offi- 
cer. The provisions of the statute were thus substantially complied with, and 
that is all that the law requires. * * * In view, therefore, that in this case it 
appears that the plaintiff was charged with having failed to report in writing, he 
can not be convicted unless he failed to so report. Moreover, inamuch as the 
statute required him to ory the existence of the disease only, and the evidence 
being conclusive that he did report the same to the quarantine officer, who was 
also a member of the town board, and that the patient was quarantined and the 
principal purpose of the statute thus accomplished, the order revoking the license 
‘finds no support in the law, and therefore can not be permittedto stand. * * * 
{Moorehouse v. Hammond, director of registration, 209 Pac. 883.) 
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Municipalities, Liability of 
(See also Sewage disposal; Water supplies) 


Liability of city where typhoid fever epidemic was aera to have been 
caused by sewage repent city.—(New York Supreme Court, 
Appellate Division; decided March 11, 1925.) The arp eed farms, 
on which they conducted a dairy business, were on land past which 
flowed Cassadaga Creek. Into this creek, a little above plaintiffs’ 
farms, the city of Jamestown discharged sewage. A typhoid fever 
epidemic, which broke out in Jamestown, was traced to the milk 
poeenore by the plaintiffs. The plaintiffs claimed that the typhoid 

ever was caused by the sewage discharged by the city polluting the 

stream to which plaintiffs’ cattle had access, and brought action for 
damages because of the pollution of the stream and because of the loss 
suffered by them in their dairy business. The defendant city con- 
tended that the typhoid fever outbreak was caused by a carrier on 
the dairy farm of plaintiffs. The jury found for the plaintiffs, and 
the appellate division of the supreme court held that where the evi- 
dence as to what caused the typhoid epidemic was entirely circum- 
stantial, as in the present case, it was a question for the jury to decide. 
However, because certain erroneous instructions were given on behalf 
of the plaintiffs, the judgment for the plaintiffs was reversed. (Forbes 
et al. v. City of Jamestown, 209 N. Y. Supp. 99.) 

City not lable to employee for injuries caused by alleged negligent con- 
struction of incinerator.—(North Carolina Supreme Court; decided 
April 15, 1925.) An employee of the city of Winston-Salem brought 
an action against the city heals of injuries alleged to have been 
received on account of the negligent construction of an incinerator 
used for burning trash and refuse collected in the city. The defend- 
ant demurred, contending that the allegations of the plaintiff consti- 
tuted no legal cause of action because the construction and operation 
of the incinerator was a governmental function and the city could 
not be held liable for injuries received on account of negligence in 
connection therewith. The lower court overruled the demurrer, but 
the supreme court held that it should have been sustained. The 
following was contained in the opinion: 

Negligence can not be imputed to the sovereign, and for this reason, in the 
absence of a statute, no private action for tort can be maintained against the 
State. It follows that such an action will not lie against a municipal corporation 
for damages resulting from the exercise of governmental functions as an agency 
of the sovereign power. * * * 

In applying these principles, we must hold that the incinerator was built in the 
discharge of a governmental function. The power to maintain public works, 
buildings, and to remove garbage and to provide for the health 
comfort, and welfare of the people, is conferred by statute upon the cities an 
towns of the State (C. 8. sec. 2787, subds. 5, 6, and sec. 2799). It was in pur- 
suance of this legislation that the furnace was constructed; and as suggested in 
Snider v. High Point, supra, the acts complained of were in the performance of 
duties authorized by law solely for the public benefit, governmental in character, 
and not merely private and corporate. There was error in overruling the de- 
murrer. (Scales v. City of Winston-Salem, 127 8. E. 543.) 


Municipal public-health work held governmental function; nonlia- 
bility of city for negligence of employee.—(Pennsylvania Supreme 
Court; decided March 10, 1924.) Tn gathering and disposal, by 
& municipality, of refuse, including ashes, was held to be a public 
health matter and therefore a public or governmental function within 
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the police power, as contrasted with a private or corporate function. 
Because »! this fact, the court held that a city was not liable for per- 


sonal injuries caused by the negligence of one of its operons while © 


driving an automobile truck loaded with ashes. (Scibilia v. City of 
Philadelphia, 124 Atl. 273.) 

City liable for negligent installation and management of inciner- 
ator.—(South Carolina Supreme Court; decided May 13, 1924.) It 
was decided that a city must respond in damages for the negligent 
installation and management of anincinerator. The court held that 
the action was maintainable against the city, even though there was 
no statute authorizing it, and also held that the plaintiff had a cause 
of action based upon negligent operation, even though he may not 
have suffered damage different in kind as well as in degree from 
what the general public had suffered. (Kneece v. City of Columbia, 
E. 100.) ford defeated jail 

Action against city for damages defeated by failure to present claim 
within time specified by charter.—(Washington Supreme Soars decid- 
ed May 8, 1925.) Plaintiffs, husband and wife, brought an action 
based on negligence against the city of Everett for damages on account 
of the contraction by the wife of typhoid fever alleged to have been 
caused by the use of polluted water furnished by the municipality. 
The disease was contracted on or about July 28, 1923, and claim for 
damages was presented to the city on October 16, 1923. Section 
145 of the city charter provided as follows: 

All persons having claims for damages for personal injuries or for injuries to 
personal property sustained by reason of alleged negligence or any act of the 
city or any officer, agent, servant, or employee of the city must present such 
claim to the council within 30 days after such injury or damage. 

The court held that the charter provision was mandatory and, 
claim not having been presented within the specified time, affirmed 
a judgment dismissing the action. (Sheer et al. v. City of Everett, 
235 Pac. 789.) 


Narcotic Drugs 
(See Habit-forming drugs) 


Nuisances 
(See also Garbage; Hospitals; Sewage disposal; Water supplies) 


Board of health compelled to abate nuisance.—(Nebraska Supreme 
Court; decided April 11, 1921.) Where a nuisance actually existed 
and the local board of health had failed, neglected, and refused to 
abate it, although it was its duty under the law to abate it, the court 
held that the board may be compelled by mandamus to take action 
and perform its duty. (State ex rel. Glatfelter et al. v. Hart et al., 
Board of Health, 182 N. W. 567; State ex rel. Glatfelter et al. v. Clark 
et al., County Board of Health, 182 N. W. 569.) 

Sewer connections by municipality at owner’s expense.—( New Jerse 
Supreme Court; decided April 3, 1923.) A local board of health ordi- 
nance required property owners along the line of an existing sewer 
immediately to connect their several premises with the sewer, and 
upon failure to do so after receiving notice the connection was to be 
made by the local board of health at the expense of the property 
owner. The defendant did not.connect his premises with the sewer, 
and an examination of his premises was made by some of the mem- 
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bers of the board of health, who reported that a public nuisance 
existed. The board of health passed a resolution adopting the report. 
and notified the defendant to abate the nuisance by connecting his 
premises with the sewer. The defendant failing to comply with the 
notice, the board of health made the connection and brought suit to 
recover the amount expended. The purpose of the suit, as stated 
in the complaint, was to recover the cost of abating a nuisance. The 
inspection of the defendant’s premises and the adjudication by the 
board that a nuisance existed were had without notice to the defend- 
ant and without his being given an opportunity of being heard upon 
the question whether or not such nuisance existed. 

The supreme court held that, in the instant case, under the issue 
raised by the pleadings, the board of health was entitled to recover 
only if a public nuisance in fact existed at the time the notice to abate 
was served and also held that the adjudication by the board that a 
nuisance existed was not conclusive, inasmuch as the defendant had 
not been notified of the ‘mime and had been given no oppor- 
tunity of being heard. The primary question of whether or not a 
nuisance existed at that particular time not having been submitted 
to the jury, because of the trial court’s charge that the only question 
for the jury’s determination was whether the defendant was notified 
by the board to connect his premises with the sewer and that, if he 
was so notified and failed to comply, the action of the board in making 
the connection was legally justified, the judgment in favor of the 
board was reversed. (Board of Health of Borough of Oaklyn v. 
Rulofson, 120 Atl. 328.) es 

Nuisance abatement law held constitutional.—( Wisconsin Supreme 
Court; decided June 1, 1920.) A statute provided that upon the 
failure to comply with an order of the State board of health to abate 
and remove a nuisance on any premises the State board of health 
could remove such nuisance and the expense of such removal should 
be paid by the owner, occupant, or person causing or maintaining the 
nuisance and should be a lien upon the land. The State board of 
health ordered a nuisance removed, and when the order was not com- 
ade with the nuisance was removed by the board and an action 

rought to recover the amount expended. Recovery was allowed 
and the act held constitutional as being clearly within the police power 
of the State. (State v. Laabs et al., 177 N. W., 916.) 


Occupational Diseases 
(See also Industrial hygiene; Workmen’s compensation acts) 


Damages allowed for lead poisoning.—( Illinois Supreme Court; de- 
cided February 18, 1920.) The plaintiff, after working in a lead plant 
for about five months, was compelled to stop work on account of lead 
poisoning. He brought an action charging willful violation of the 
occupational disease act in that the employer had not furnished him 
with a respirator, had failed to provide and maintain adequate devices 
for carrying off poisonous fumes, had failed to keep the hoppers, etc., 
containing melted lead, covered, had not furnished proper working 
clothing, and had permitted the floors to be swept without first being 
dampened to prevent raising dust. The verdict and judgment were 
in the plaintiff's favor. On appeal to the supreme court the judg- 
ment was affirmed. It was contended by the defendant that the 
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provision in the occupational disease act, piving an employee a right 
of action if injured in health by reason of the willful failure of the 
employer to comply with the act, was repealed by implication by the 
workmen’s compensation act. Both acts were passed at the same 
session of the legislature in 1911, and the supreme court held that 
they related to different matters, the occupational disease act relating 
solely to occupational diseases and the workmen’s compensation act 
relating only to accidents. (Labanoskiv. Hoyt Metal Co., 126 N. E. 
548.) 

Occupational diseases excluded from operation of workmen’s compen- 
sation Supreme Court; decided April 18, 1922.) It was 
decided that under the workmen’s compensation act an occupational 
disease was not a “personal injury by accident,” and therefore was 
not compensable. The disease in question in this case was lead poi- 
soning. (Iwanicki v. State Industrial Accident Commission of Oregon, 
205 Pac. 990.) 


Ordinances 
(See Health authorities; Vaccination) 


Pasteurization 
(See Milk) 


Patent Medicines 
(See Proprietary medicines) 


Piggeries 
(See Garbage) 


Placarding 
(See Communicable diseases) 


Pneumonia 
(See Workmen’s compensation acts) 


Poultry 
(See Food) 


Privies 
(See Excreta disposal) 


Proprietary Medicines 


Regulation requiring disclosure of ingredients of proprietary medi- 
cines held invalid but capable of amendment so as to make it valid.— 
(New York Court of Appeals; decided October 15, 1918.) A portion 
of the sanitary code adopted by the board of health of the city of 
New York required the names of the ingredients of patent or propri- 
etary medicines to be registered in the department of health beter 
such medicines could be sold. When the ordinance went into effect, 
the plaintiff, a concern engaged in the importation and sale of propri- 
etary and patent medicines, had in stock large quantities of drugs, 
the ingredients of which it did not know and could not ascertain. 
The ordinance did not except such merchandise from its operation, 
and the plaintiff contended that it was void, because in effect an 
absolute prohibition was laid upon the sale of its existing stock. 
This contention the court sustained. In the opinion the court said: 
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The argument is made that the ordinance is an arbitrary exercise of the power 
of government. Wedo not think so. Its purpose and effect are well within the 
limits of the police power. The purpose is the preservation of the public health 
and safety. * * The form of protection is publicity. * * * The public 
health is safeguarded by disclosure to public officers charged by law with its pro- 
tection. * * One other objection to the ordinance is yet to be considered. 
We think it points to a real defect, though one that amendment may correct. 
The ordinance does not except existing stores of merchandise in the hands of 
druggists or other dealers, who do not know the ingredients and can not state 
them. That is the plaintiff's plight. * * * In effect, therefore, an absolute 
prohibition is laid upon the sale of its existing stock. * * * Without 
warning and without fault its right of property has been forfeited. There must 
be many others in a like predicament. e do not need to say that there is no 
power, even in the legislature, to work this forfeiture. * * * The defect is 
so far-reaching, it is so deeply wrought into the substance of the law, that there 
is no opportunity to sever the good fromthe bad. * * * On the ground that 
the ordinance in its application to merchandise previously acquired fails to save 
the rights of dealers unable to comply with its requirements, we hold that the 
board of health has exceeded the powers delegated toit. (E. Fougera & Co., Inc., 
v. City of New York et al., 120 N. E. 642.) 


Pupils 
(See also Communicable diseases; Vaccination) 


School board may provide for eee examination of pupils.— 
(Colorado Supreme Court; decided May 3, 1920.) The school board 


of Denver, the court decided, had the power to provide for the phys- 
ical examination and education of pupils and to employ the necessary 
personnel. The court held that employees of the school board en- 
gaged in inspecting pupils and directing their physical education were 
teachers within the provision of section 5925 of the Revised Statutes 


roviding for the employment of ‘‘ teachers, mechanics, and laborers”’ 

y school boards. Chapter 203 of the Laws of 1909, which provided 
for a yearly inspection * teachers of the sight, hearing, and breath- 
ing of pupils, was held by the court not to provide a complete system 
of health inspection so as to deprive the school board of the power 
to — for the physical examination and education of pupils. 
(Hallett et al. v. Post Printing & Publishing Co., 192 Pac. 658.) 


Quarantine 
(See Communicable diseases; Venereal diseases) 


Refuse 
(See Garbage; Municipalities, Liability of) 


Schools 
(See Communicable diseases; Pupils; Vaccination) 


Sewage Disposal 
(See also Excreta disposal; Municipalities, Liability of; Water supplies) 


Discharge of sewage into upper bay of New York Harbor.—(United 
States Supreme Court; decided May 2, 1921.) The State of New 
York a: to permanently enjoin the State of New Jersey and the 
Passaic Valley Sewerage Commissioners from discharging, as it was 
averred they intended to discharge, a large volume of sewage into 
that part of New York Harbor known as the Upper Bay. It was 
alleged that such pollution of the waters of the harbor would be 
caused thereby as to amount to a public nuisance, which would result 
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in grave injury to the health, property, and commercial welfare of 
the people of the State and city of New York. The Supreme Court 
after a full and thorough discussion of the case, dismissed the bill of 
the complainants without prejudice. In closing the opinion it was 
said: 

Considering all of this evidence and much more which we can not detail, we 
must conclude that the complainants have failed to show by the convincing evi- 
dence which the law requires that the sewage which the defendants intend to 
discharge into upper New York Bay, even if treated only in the manner specifi- 
cally described in the stipulation with the United States Government, would so 
corrupt the water of the bay as to create a public nuisance by causing offensive 
odors or unsightly deposits on the surface or that it would seriously add to the 
pollution of it. 

The evidence taken in 1919 also discloses that other means than those specifi- 
cally described in the Government stipulation may be resorted to, if needed, for 
the purpose of improving the character of the effluent from the sewer, viz, slower 
and more prolonged sedimentation processes; additional screening; the aera- 
tion of the sewage before it reaches the treatment plant and again after treat- 
ment and before discharge into the tunnel conveying it to the bay; and, finally, 
if required, chemical treatment. 

Having regard to the treatment of the sewage prescribed in what we regard 
as a valid contract on the part of the defendants with the Government of the 
United States, to the specific agreement therein for protection of the waters of 
upper New York Bay from pollution, and to the means which the Government 
will have to secure further purification, if desired, by refusing to permit the dis- 
charge of sewage into the bay to continue, we conclude that the prayer for 
injunction against the operation of the sewer must be denied. 

e can not withhold the suggestion, inspired by the consideration of this case, 
that the grave problem of sewage disposal presented by the large and growing 
populations living on the shores of New York Bay is one more likely to be wisely 
solved by cooperative study and by conference and mutual concession on the 

art of representatives of the States so vitally interested in it than by proceedings 
in any court however constituted. 

The court, recognizing the importance of the ruling which it is making to the 
great populations interested, as well in the State of New Jersey as in the State 
of New York, will direct that the decree denying the relief prayed for shall be 
without prejudice to the instituting of another suit for injunction if the proposed 
sewer in operation shall prove sufficiently injurious to the waters of the bay to 
lead the State of New York to conclude that the protection of the health, wel- 
fare, or commerce of its people requires another application to this court. 

It results that the bill of complainants will be dismissed, but without prejudice 
to a renewal of the application for injunction if the operation of the sewer of defend- 
ants shall result in conditions which the State of New York may be advised 
requires the interposition of this court. (People of State of New York v. State of 
New Jersey et al., 41 Sup. Ct. 492.) 

Sewers and sewage disposal.— (California Supreme Court; decided 
September 14, 1923.) Section 3 of the public health act, which 
required a permit from the State board of health in connection with 
sewers and sewage disposal, was held to apply only to the use of 
sewers after construction and not to apply to their construction. 
(Ex parte Chutuk, 218 Pac. 393.) 

Discharge of sewage effluent by city—(California Third District 
Court of Aone decided March 31,1924.) A permit issued by the 
State board of health authorizing a city to discharge sewage effluent 
into a river was held not to authorize the city to create or continue 
a nuisance or in anywise to limit the power of the court to abate the 
same if found to exist. (People v. City of Reedley et al., 226 Pac. 
408.) 

Ordinance requiring sewer connections when deemed necessary by 
city board of health construed and upheld.—(South Carolina Supreme 
Court; decided April 27, 1925.) property owner was ordered by 
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the board of health of the city of Columbia, acting under authorit 
of a city ordinance, to connect certain premises owned by her wit 
the city sewer. The property in question faced on an alley in which 
there was no sewer main, but was a part of property owned by the 
same person, which extended entirely through a square and which 
faced on four streets, in all of which streets there were sewer mains. 
Said owner failed to comply with the order and her conviction for 
such failure was affirmed by the supreme court. The following points 
were decided in the case: 

(1) The ordinance requiring the connection ‘of premises on the 
line of the city sanitary sewers’ was not restricted in its application 
solely to houses which faced on or immediately abuttcd the street 
upon which the sewer main was. 

(2) The ordinance was not unreasonable because it required prop- 
erty owners to connect with sewers located at some distance, thus 
entailing considerable expense. 

(3) It was not an abuse of the exercise of the city’s discretion to 
place its sewer mains in the streets surrounding the particular prop- 
erty involved in this case and to fail to put a sewer main in the alley 
on which the particular property faced. 

(4) The contention that the ordinance violated the State consti- 
tution, because of there being no provision in the ordinance for a 
hearing, by the board of health, of the protest of a property owner 
who had been notified to connect with the sewer, was held to be with- 
out merit. (City of Columbia v. Shaw, 127 S. E. 722.) 

City liable for sewage pollution of stream.—(Wisconsin Supreme 
Court; decided June 23, 1924.) Even though a city had created 


and maintained a recognized ete. a. plant or was not negli- 


gent in its adoption of a proper plant, the court held that it must 
respond in damages where it had created a nuisance by the dis- 
charge of sewage into a stream, and that it was subject to injunctive 
relief having as its aim the abatement of the nuisance. (Mitchell 
Realty Co. et al. v. City of West Allis, 199 N.W. 390.) 


Sewer Connections 
(See Excreta disposal; Nuisances; Sewage disposal) 


Sexual Sterilization 


Law authorizing sterilization of certain persons held invalid.—(Indiana 
Supreme Court; decided May 11, 1921.) The defendants in the lower 
court were enjoined from performing the operation of vasectomy on 
the plaintiff, who was a prisoner in the State reformatory. The defend- 
ants proposed to perform the operation pursuant to the following act: 


That on and after the passage of this act it shall be compulsory for each and 
every institution in the State, intrusted with the care of confirmed criminals, idiots, 
rapists, and imbeciles, to appoint upon its staff, in addition to the regular insti- 
tutional physician, two skilled surgeons of recognized ability, whose duty it shall 
be, in conjunction with the chief physician of the institution, toexamine the men- 
tal and physical condition of such inmates as are recommended by the institu- 
tional physician and board of managers. If, in the judgment of this committee 
of experts and the board of managers, procreation is inadvisable and there is no 
SS of improvement of the mental condition of the inmate, it shall be 

wful for the surgeons to perform such operation for the prevention of procrea- 
tion as shall be decided safest and most effective. But this operation shall not 
be performed except in cases that have been pronounced unimprovable: Provided, 
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‘That in no case shall the consulation fee be more than $3 to each expert, to be 
paid out of the funds appropriated for the maintenance of such institution. 

The supreme court, in affirming the judgment of the lower court, 
said: 

In the instant case the prisoner has no opportunity to cross-examine the expert 8 
who decide that this operation should be performed upon him. He has no chance 
to bring experts to show that it should not be performed, nor has he a chance to 
controvert the scientific question that he is of a class designated in the statute. 
And wholly aside from the proposition of cruel and unusual punishment, and 
infliction of pains and penalties by the legislative body through an administra- 
tive board, it is very _ that this act is in violation of the Fourteenth Amend- 
ment to the Federal Constitution in that it denies appellee due process. * * * 

The trial court was correct in enjoining appellant from performing, or causing 
to be performed, the operation of vasectomy upon appellee. (Williams et al v. 
Smith, 131 N. E. 2.) 

Sexual sterilization law upheld with certain exception.—(Michigan 
Supreme Court; decided June 18, 1925.) The question presented 
was whether act No. 285 of the public acts of 1923, authorizing the 
sterilization of emprey defective _pretgee was a Valid exercise of 
police power within the limitations of the constitution. The supreme 
court decided that, except as to the second division of section 7, the 
statute should be sustained. The second division of section 7 brought 
within the operation of the law only those of the feeble-minded class 
who were unable to support any children they might have and whose 
children probably would become public charges by reason thereof. 
This portion of the statute the supreme court held unconstitutional 
as Class legislation, and regarding it stated in the opinion: 

It is not germane to the object of the enactment as expressed in its title. It 
carves a class out of aclass. In that it does not apply to those of the class who 


may be financially able to ee their children, it is not made applicable alike to 
all members of the class. (Smith v. Command, Probate Judge, 204 N. W. 140.) 


Shaving Brushes 
(See Anthrax) 


Sleeping Sickness 
(See Workmen’s compensation acts) 


Smallpox 
(See Vaccination) 


Statutes, Local 
(See Local statutes) 


Sterilization 
(See Sexual sterilization) 
Teachers 


(See Communicable diseases; Pupils) 


Theaters 
(See also Communicable diseases) 


Theater held a ‘public building.”,—(Utah Supreme Court; decided 
November 30, 1921.) A theater was held to be a A sow building” 
within the terms of the statutes giving the State board of health 
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power to prescribe regulations for the sanitation of public buildings, 
railway coaches, and sleeping cars. (State v. Swanson Theater Cir- 
cuit, 202 Pac. 544.) 


Tewels 
(See Common towels) 


Trachoma 
(See Communicable diseases) 
Trichinosis 
(See Food) 


Tuberculosis 
(See Animals; Hospitals; Local ee Marriages; Workmen’s compensation 


Typhoid Fever 


(See Communicable diseases; Milk; Municipalities, Liability of; Water supplies; 
Workmen’s compensation acts) 


Vaccination 


Vaccination ordinances upheld.—(United States Supreme Court; 
decided November 13, 1922.) Ordinances of the city of San Antonio, 
po lege that no child or other person should attend a public 
school or other place of education without having first presented a 
certificate of vaccination. The plaintiff was excluded from public 
and private schools because she did not have the required certificate 
and refused to submit to vaccination. The supreme court held the 
ordinances valid. A portion of the opinion follows: 


The validity of the ordinances under the Federal Constitution was drawn in 
—, by objections properly taken below. A city ordinance is a law of the 
tate within the meaning of section 237 of the Judicial Code as amended, which 
—— a review by writ of error where the validity of a law is sustained by the 
ighest court of the State in which a decision in the suit could be had. Atlantic 
Coast Line v. Goldsboro, 232 U. 8. 548, 555. But although the validity of a law 
was formally drawn in question, it is our duty to decline jurisdiction whenever 
it appears that the constitutional question presented is not, and was not at the 
time of granting the writ, substantial in character. Sugarman v. United States, 
249 U.S. 182, 184. Long before this suit was instituted, Jacobson v. Massachu- 
setts, 197 U.S. 11, had settled that it is within the police power of a State to provide 
for compulsory vaccination. That case and others had also settled that a State 
may, consistently with the Federal Constitution, delegate to a municipality author- 
ity to determine under what conditions health regulations shall become operative. 
Laurel Hill Cemetery v. San Francisco, 216 U. 8. 358. And still others had settled 
that the municipality may vest in its officials broad discretion in matters affect- 
ing the application and enforcement of a health law. Lieberman v. Van de Carr, 
199 U. S. 552. A long line of decisions by this court had also settled that in the 
exercise of the police power, reasonable classification may be freely applied and 
that regulation is not violative of the equal protection clause merely because it 
is not all embracing. Adams v. Milwaukee, 228 U. 8. 572; Miller v. Wilson, 236 
U. 8. 373, 384. In view of these decisions we find in the record no question as 
to the validity of the ordinance sufficiently substantial to support the writ of 
error. Unlike Yick Wo v. Hopkins, 118 U. 8. 356, these ordinances confer not 
arbitrary power, but only that broad discretion required for the protection of 
the public health. (Zucht v. King et al., 43 Sup. Ct. 24.) 


Local board of health may exclude unvaccinated children Pip: school 
during smallpox epidemic.—-(Illinois Supreme Court; decided October 
21,1918.) Smallpox became epidemic in Granite City, and the local 
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board of health to prevent the further spread of the disease passed 
a resolution excluding all children from the public schools for a period 
of two weeks unless they had recently been vaccinated or unless they 
‘ produced a certificate that they had been successfully vaccinated 
within the past five years or had had smallpox. Suit was brought 
to enjoin the authorities from preventing the attendance at school 
of several pupils who were unvaccinated. The court dismissed the 
suit, stating that while school directors and boards of education have 
no authority to exclude children from school er because the 
refuse to be vaccinated, yet ‘‘the resolution of the board of healt 
was reasonable in view of the fact that smallpox was epidemic and 
the disease likely to spread from the many cases then existing in the 
city.’ The court further said: 


As it was the duty of the board of health to enforce such reasonable rules and 
regulations as would stamp out the epidemic and “gor the public health and 
the resolution seemed well calculated to accomplish that purpose, and as a public 
necessity existed for such action, the board of health must be held to have acted 
legally in passing the resolution and the school board in enforcing it and requir- 
ing vaccination as a condition to pupils entering the schools. he exercise of 
such authority by the board of health and the schoo] board finds ample author- 
ity in the police power of the State when such a necessity arises, as is shown in 
this case, and no constitutional rights of appellants have been violated. * * * 
The right to enjoy school and other privileges recognized by our law must be 
so used and enjoyed as not to expose other people unnecessarily to dangerous 
diseases or contagions. The police power is broad enough to protect all citizens 
against such exposure, and it is not an unreasonable requirement to prevent 
children from having the benefits of school unless vaccinated, etc., under such 
conditions as existed in Granite City when the resolution of the board of health 
was passed, and particularly when such exclusion was only for the period of two 
weeks and with the privilege to the children to remain unvaccinated by remain- 
ing out of school for such time. (Hagler et al. v. Larner et al., 120 N. E. 575.) 


Ordinance held invalid because subject not clearly expressed in 
title—(Iowa Supreme Court; decided December 14, 1920.) An ordi- 
nance of the city of Des Moines made it unlawful for any teacher or 
person in charge of any school to admit an peers until after it had been 
proved that such pupil had been successfully vacinated. Other sec- 
tions of the ordinance provided for the promulgation of regulations 
by the board of health, made it the duty of teachers and others to 
carry out and enforce the provisions of the ordinance, and provided 
a penalty for its violation. The ordinance was entitled ‘An ordinance 
requiring the vacination of school children and providing for rules 
regulations, and penalties for its violation.’’ A state law provid 
that “No ordinance shall contain more than one subject, which shall 
be clearly expressed in its title; * * * . The court held that 
the title not only failed to clearly express the subject of the ordinance 
but was inconsistent therewith, and that the ordinance was invalid 
because of noncompliance with the statute. (Tones et al. v. Inde- 
pendent School District of Des Moines et al., 180 N. W. 157.) 

Admission of unvaccinated children to school_—(Massachusetts Su- 
preme Judicial Court; decided May 28, 1921.) The State statutes 
required the vaccination of children before they could be admitted to 
the public schools, but an exception was made in the case of a child 
who presented a physician’s certificate that such child was an unfit 
subject for vaccination. A regulation adopted by the school com- 
mittee of the city of Haverhill required that such physician’s certificate 
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of exemption be renewed every two months. The children of the 
petitioner in this case were excluded from school because they were 
not vaccinated and did not comply with the school committee’s regu- 
lation requiring the renewal of a physician’s certificate. A writ of - 
mandamus to compel the respondents, the school committee, to admit 
the children to school was petitioned for, but the court dismissed the 
petition. In its opinion the court stated as follows: 

* * * The intention of the legislature is clear that the exemption is not to 
cover absolutely the entire period of the child’s attendance, but the certificate is. 
limited to the period when his physical condition is such that in the opinion of 
the certifying physician he is an unfit subject for vaccination. * * * The 
regulation is not as matter of law so unreasonable or arbitrary as to be invalid, 
nor is it discriminatory. * * * (Spofford v. Carlton et al., 131 N. E. 314.) 

Board of education —— to enforce board of health vaccination 
regulation.—( Michigan Supreme Court; decided October 1, 1923.) 
Under the laws of the State of Michigan it was the duty of the board 
of health, when smallpox existed, to “use all possible care to prevent 
the spreading of the infection.” The charter of the city of Lansing 
wt to the city board of health the power conferred on health boards. 

y the general laws of the State. During the existence of smallpox 
in Lansing the city board of health passed a resolution requiring the 
exclusion from school of all unvaccinated pupils, teachers, and jani- 
tors until such time as in the opinion of the board of health the 
danger from smallpox had passed. Following this the city board 
of education passed a resolution directing the admission to school 
of unvaccinated pupils. A mandamus proceeding was then instituted 
to compel the enforcement of the resolution passed by the board of 
health. The action of the board of health was upheld by the supreme 
court, which also held that mandamus was a proper remedy in such 
a case. (People ex rel. Hill, Health Officer, v. Board of Education 
of City of Lansing et al., 195 N. W. 95.) 

Unvaccinated children can not be excluded from school when smallpox is 
not present.— (North Dakota Supreme Court; decided January 31, 1919.)- 
The State board of health ordered that all children should be vacci- 
nated before being allowed to attend school. Acting under this order 
the board of education of Devils Lake Special School District made 
a similar order refusing admission to unvaccinated children. Small- 
pox was not present and the court assumed that it was not ‘‘reason- 
ably to be apprehended” when the order was made. Under the law 
the State board of health had power to make and enforce regulations 
for the prevention of communicable diseases. It was also made the 
duty of parents or guardians to have minors vaccinated. Another 
provision of the statutes enumerated the causes for exclusion from 
school, but nonvaccination was notone of the causes. Construing 
these various provisions, the court held, in a proceeding against the 
board of education, that the State board of health was not authorized 
to make such an order and that the board of education could not 
exclude children solely on the ground of nonvaccination. In the 
opinion it was said: 

* * * Bearing in mind the rule that statutory boards possess only the authority 
vested in them, the maxim ‘‘ Expressio unius est exclusio alterius,” applies with 
peculiar force where a statute, while clearly defining a duty to exclude pupils from. 
schools on the grounds of the danger of spreading contagious and infectious dis- 


eases, does not include nonvaccination as a ground for exclusion. This statute 
(sec. 426, C. L. 1913) predicates the exclusion either upon the ground that the 
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pupil is infected or that he comes from an infected habitation. It would seem, 
if it were intended that nonvaccination should be considered a reason for with- 
holding permission to attend schools, that it would be included in any enumer- 
ation of the grounds for exclusion in a statute such as section 426 supra. This 
applies with peculiar force here as the compulsory vaccination statute is the 
immediately preceding section of the same chapter, both being adopted at the 
sametime. (See Session Laws of 1893, c. 90, secs. 13,14.) Weare of the opinion 
that the failure to include nonvaccination as a ground for excluding a pupil from 
attendance at school, in section 426, Compiled Laws of 1913, is a strong indica- 
tion that such a power was not intended to be given, either to the board of 
health or a board of education. 

But it is contended that, since section 425 of the Compiled Laws of 1913 requires 
the vaccination of minors generally, it was proper for the State board of health to 
promulgate an order which would not affect adversely anyone who had complied 
with the statute. The failure to comply with the compulsory vaccination statute 
results in making the one who thus fails guilty of a misdemeanor, and subiects 
him to the prescribed punishment. It is not particularly the function of the 
board of health to compel compliance with this statute. The board is not the 

ublic prosecutor. Even the public prosecutor could not compel vaccination. 
He can only punish for violations of the statutes, and to exclude one from school 
on the same ground would be to add a penalty not included in the statute. The 
powers of the board of health are limited to such needful rules and regulations 
as may be required for the prevention [of the] spread of contagious and infectious 
diseases, and the fact that the legislature has purported to make vaccination com- 
pulsory does not add to or subtract from the scientific data upon which the board 
of health may determine whether or not a proposed rule or regulation is “‘needful,’’ 
The authorities uniformly hold that a board of health, constituted as our board 
of health is, possessing requisite general powers for the prevention [of the] spread 
of contagious diseases, can not promulgate and enforce rules which merely have 
a tendency in that direction, but which are not founded upon any existing condi- 
tion or upon a danger not reasonably to be apprehended. * * * 

The authorities principally relied upon by counsel for the respondent will be 
found to sustain one of two general propositions with which we are not concerned 
in the instant case. They either support the right of a board of education or a 
board of health to make vaccination a condition of attendance at school where 
there is an express statute or ordinance to that effect, * * * orthey support 
the right of such boards to exercise the power to compel vaccination or exclusion 
as a means of controlling and preventing the spread of the disease during an actual 
or reasonably imminent epidemic. * * * (Rhea v. Board of Education of 
Devils Lake Special School District, 171 N. W. 103.) 


Vaccination requirements to be met by pupils upheld.— (Texas Court of 
Civil ps jornart decided February 7, 1923.) Upon the outbreak of two 
cases of smallpox in a school district, the school board of the district 
passed a resolution requiring all pupils to be vaccinated against small- 
pox by scarification. One of the pupils was immunized by the home- 
opathic internal method of vaccination, but the school board refused 
to admit her to school because she had not been vaccinated by scari- 
fication. The court of civil appeals held that ‘“‘the school trustees 
had the right which they exercised, to prescribe vaccination as a pre- 
requisite to attendance upon theschool; and that the term ‘vaccination,’ 
as used and intended by that body, meant scarification and the injec- 
tion of cowpox into the human system, and did not include the taking 
of medicine internally, or any other mode of prevention of smallpox. 
Taking medicine internally, whatever may be the result, is not vac- 
cination as prescribed by the school board; and therefore, if it be 
conceded (a question upon which the testimony was in conflict) that 
medicine may be given internally which will render the person im- 
mune from smallpox as effectively as vaccination by scarification, still 
we hold that the school board had the authority to prescribe the lat- 
ter method for the prevention of smallpox, and that its action in so 
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doing was neither arbitrary nor unreasonable.’”’ (Abney v. Fox et 


al., 250 S. W. 210.) 
State board of health vaccination regulation held valid.— (Washing- 


ton Supreme Court; decided March 28, 1922.) <A regulation of the 
State board of health required, as a prerequisite to school attendance 
when smallpox existed in a community, that pupils, teachers, and 
rg present evidence of successful vaccination within seven years. 

e regulation also detailed the procedure necessary in a case where 
it was claimed a person was not a fit subject for vaccmation. Because 
of the prevalence of smallpox in a certain community in the State it 
was ordered by the State director of health that the regulation be 
vigorously enforced in that community. The school directors of the 
community then issued the following notice: 


Prior to February 1, 1922, it will be necessary for every pupil, janitor, and teacher 
in the schools of Thurston County to present to the school authorities either a 
physician’s certificate showing that the individual concerned has had smallpox or a 
similar certificate evidencing vaccination within the last seven years. Those 
who do not comply with the foregoing regulations are to be excluded from the 
schools and isolated in their homes for a period of 18 days immediately follow- 
ing the date mentioned. 


One of the pupils, having failed to comply with the regulation or 
the notice, was excluded from school, and her father brought action 
to compel the school directors to readmit her. The question pre- 
sented to the supreme court was as to the power of the State board 
of health to promulgate and enforce the regulation. The court de- 
cided that the regulation was valid, stating in the opinion as follows: 


So, then, we have here a rule or regulation adopted by the State board of 
health under the authority given it by section 5406 and enforced by the direc- 
tor of health under the express terms of section 5410, and since in State ex rel. 
McBride v. Superior Court (103 Wash. 409, 174 Pac. 973), after a full investigation 
and consideration, this court in an exhaustive opinion upheld the statute, declared 
the acts and rulings of the board of health to be final and conclusive, and not to be 
reviewed by the courts or denied because the authority may be abused or the 
law maladministered, and that the finding of a fact by a properly constituted 
health officer was final and binding upon the public as well as upon the courts, 
there seems to be nothing further which need be said, especially as there is no 
allegation or contention that the action complained of in this case was in any- 
wise arbitrary, capricious, or unreasonable. 

Some contention is made that, because in section 5406, supra, school directors 
are not specifically named as among the officers whose duty it is to enforce the 
rules and regulations of the State board of health, the notice given by respond- 
ents should be held to be ineffectual for any purpose. But it follows, from what 
has already been said, that the order of the director of health, being valid, was 
binding upon all affected thereby, and the respondents, as school directors, had 
no more ge to ees eer or disobey that order in their official capacity than 
they would have as individuals. 

A = argument is based upon the latter part of respondents’ notice, which 
provides: 

Those who do not comply with the foregoing lations are to be excluded from the schools and 
g8Olated in their homes for a period of 18 days immediately following the date mentioned— 
it being urged that the provision with reference to isolation was not embraced in 
the regulation of the State board of health; that the school board had no author- 
ity to add anything thereto, or to adopt rules of its own upon that subject. It is 
doubtful if, under the allegations of appellant’s affidavit, which stands as a com- 
plaint in this case, or his prayer for relief, this question can now be presented; 
but, in any event, the 18-day isolation period had fully expired before this case 
was reached for hearing in this court, and the question is therefore a moot one 
only, which, under our well-established rule, we will not now consider or decide. 
(State ex rel. Lehman v. Partlow et al., Directors of School District No. 1, 


Thurston County, 205 Pac. 420.) 
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Venereal Diseases 
(See also Marriages) 


Power to quarantine for venereal disease upheld.—(Alabama Court 
of Appeals; decided sional 11, 1921, and January 18, 1921.) A 
woman was arrested on a charge of bias “ayy 6 and was quarantined 
by the health officer of Birmingham. She brought habeas corpus 
keys to secure her discharge, but the court held that ‘the 

ealth officer, under the facts, was authorized to consider petitioner 
within the class of those reasonably suspected of being sources of 
infection,” as provided by statute. Regarding the power to quaran- 
tine, the court said: 

The right of the legislature, under the police power, to establish quarantine to 
prevent the spread of contagion and infection is too well established by adjudica- 
tion and grounded in common sense to be questioned or doubted, and govern- 
mental agencies, when authorized, may enact and enforce all reasonable ordi- 
nances necessary to attain the desired results. To that end persons affected or 
reasonably suspected of being affected with diseases known to be infectious or 
contagious may be segregated, or isolated from the public, either in their homes 
or in hospitals or camps prepared for that purpose, until such time as that they 
will cease to be a menace to the public, and prisoners under legal charges of 
crime may be, when so affected, segregated from their fellows. hen so quar- 
antined they are subject to such reasonable examination as is necessary to satisfy 
the health authories that their release will not endanger the public. (Dowling, 
Health Officer, v. Harden, 88 South. 217; see also Dowling. Health Officer, v, 
Glass, 88 South. 218.) 


Right of health officer to detain and quarantine venereally infected 
ersons upheld.—(California First District Court of Appeal; decided 
uly 29, 1920.) A woman was arrested on a charge of vagrancy. 

She voluntarily submitted to a physical examination, and tests were 
made which showed that she was infected with venereal disease. The 
health officer of the city and county of San Francisco ordered her 
detained and quarantined. Habeas corpus proceedings were insti- 
tuted to secure the woman’s release from quarantine, but the dis- 
trict court of appeal held that the health authorities had the power 
to isolate venereally infected persons. (Application of Travers, 192 
Pac. 454.) 

Quarantine of venereally-diseased person upheld —(California Second 
District Court of Appeal; decided March 12,1919.) A woman was 
arrested without a warrant, but she submitted to an examination. ° 
She was found to be infected with gonorrhea and was confined in a 
hospital for treatment. In refusing to grant a writ of habeas corpus 
the court held that under the law the local health department had 
the right to isolate such person to prevent the spread of disease. The 
court said: 

. * * * Tn the absence of any showing to the contrary, we must, upon the 
evidence before us, assume that petitioner was, when subjected to quarantine 
regulations, and is now, afflicted with and suffering from gonococcus infection, 
which, by section 2979a, Political Code (Stats. 1917, Pa 171), is, with leprosy, 
smallpox, typhus fever, and a number of other diseases, declared to be contagious 
and infectious. The sole question thus presented is the right of proper author- 
ities to isolate and place her in quarantine. By the section of the code just cited 
it is made the duty of the health officer, knowing of the existence of any such 
contagious or infectious disease, to take such measures as may be necessary to 
prevent the spread thereof. Ths isolation of one afflicted with a contagious 
or infectious disease is a reasonable and proper, indeed the usual, measure taken 
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to prevent the increase and spread thereof. * * * Norcan her arrest without 
a warrant, after which, and while being illegally held, an examination was made 
with her consent which disclosed the existence of the infection, avail her in this 
proceeding. Assuming the action of the police officer arbitrary and unjustified, 
she is not restrained of her liberty by reason thereof, but on account of a disease 
with which she was subsequently found to be afflicted, and in the ascertainment 
of which fact there appears to have been no arbitrary or unlawful action taken. 
(Ex parte Johnston, 180 Pac. 644.) 

Suspicion is not “reason to believe” a person to be infected with an 
isolable disease.—(California Second District Court of Appeal; decided 
January 7, 1921.) In ordering the discharge of a woman detained in a 
hospital by order of a health officer because suspected of being infected 
with a venereal disease, the court decided that ‘‘more than a 
mere suspicion that an individual is afflicted with an isolable disease 
is necessary to give an officer ‘reason to believe’ that such a person 
is so afflicted.” (Ex parte Shepard, 195 Pac. 1977.) 

Detention of person suspected of being venereally infected upheld.— 
(California Second District Court of Appeal; decided April 16, 1923.) 
A woman who had been arrested aid. charged with conducting a 
house of ill fame was detained under instructions from the health 
department of the city of Los Angeles not to release her until she 
had submitted to an examination to determine whether she was 
venereally infected. She sought her release by habeas corpus pro- 
ceedings. The health department had been furnished information 
warranting the conclusion that the woman conducted a house of ill 
fame, that she was an inmate thereof, and that she personally partic- 
ipated in the unlawful acts carried on therein. The court held that 
this information furnished reasonable ground to believe that the 


woman was venereally infected, and that this was all that was nec- 
essary to authorize the health department to enforce quarantine 
measures against her. (Ex parte Clemente, 215 Pac. 698.) | 
Power of local board of health to detain and examine for venereal 
disease person suspected of being ‘venereally infected denied.—(lowa 
an 


Supreme Court; decided January 20, 1919.) The question presented 
was thus stated by the court: 


May the local board of health of the city of Des Moines, upon suspicion that 
the petitioner is afflicted with a venereal disease, or has been exposed to such 
contagion, lawfully order him under arrest and subject him by force to an exam- 
ination of his person and compel him against his will to permit a quantity of 
“blood to be extracted from his veins, and then be held in continued durance 
until the blood has been sent to an expert in a distant city and by test thereof 
it is determined whether such petitioner is or is not in fact so diseased? 


In ting the petitioner his freedom in habeas corpus proceed- 
ings, the court said: 

* * * Even when charged with the gravest of crimes, he can not be com- 

lled to give evidence against himself, nor can the State compel him to submit 
S a medical or surgical examination, the result of which may tend to convict 
him of a public offense, * * * and, if there be any good reason why the 
same objections are not available in a proceeding which may subject him to 
ignominious restraint and public ostracism, it is at least a safe and salutary prop- 
osition to hold that, before the courts will uphold such an exercise of power, 
it must be authorized by a clear and definite expression of the legislative 


It was not decided whether it was competent for boards of health 
to provide by rule or otherwise that the mere fact that a person had 
been arrested, or was charged with a sexual offense, or was suspected 
of having a venereal disease, was sufficient ground upon which to 
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seize and ee him and forcibly subject him to physical exami- 
nation and blood tests, the court stating that such was not then the 
law by statute or by rule of the board of health. (Wragg v. Griffin, 
Sheriff, et al., 170 N. W. 400.) 

Venereal-disease legislation upheld.—(Kansas Supreme Court; de- 
cided November 8, 1919.) The defendants were found to be vene- 
really infected and were ordered quarantined by the city health officer 
of Topeka, acting under authority of regulations of the State board 
of health and a city ordinance. Application was made for a writ of 
habeas corpus, the defendants attacking the constitutionality of the 
1917 law for the control of communicable diseases and the validity 
of the State board of health regulations and the city ordinance. The 
statute enacted in 1917 gave the State board of health authority to 
declare what diseases were communicable and to make regulations 
for their control. Under this act the State board of health declared 
_ venereal diseases to be communicable and published regulations for 
their control. The city of Topeka also passed an ordinance relating 
to the control of venereal diseases. Under the regulations and ordi- 
nance, venereally infected persons could be quarantined. The court 
denied the writ. In declaring the law constitutional and the regu- 
lations and ordinance valid, the court said: 


The statute is assailed as delegating legislative power to the State board of 
health. The statute belongs to the well-known class in which the legislature 
enacts a law in general terms, confers on an Officer or administrative body 
power to enforce the law, and, to accomplish that end, to adopt necessary 
rules and regulations, and prescribes penalties for violations of the regulations 
so adopted. (12 C. J., 844, 848.) The necessity for legislation of this char- 
acter is demonstrated by very recent events. If, when the statute under con- 
sideration was before the legislature, it had designated all the infectious, con- 
tagious, and communicable diseases it knew, and had prescribed regulations 
for their suppression and control, it would have omitted the deadly influenza 
which soon afterwards made such appalling inroads on the lives and health of 
the people of the State. To meet emergencies of this character it is indis- 
pensable to preservation of the public health that some administrative 
officer or board should be clothed with authority to make adequate rules 
which have the force of law, and generally the public welfare is best pro- 
moted by delegating power to make administrative regulations to fulfill the 
expressed intention of the legislature. While in this instance the terms of 
the statute are somewhat meager, it undertakes to protect public health by 
preventing dissemination of dangerous communicable diseases through isolation 
and quarantine measures, nonobservance of which is decle ed to be a misde- 
meanor; and the authority given the State board of health to specify such 
diseases as measure up to the standard of infectious, contagious, and communi- 
cable and to prescribe appropriate control measures is well sustained. * * * 

The rules of the State board of health and the city ordinance are assailed as 
unreasonable. In this instance only those provisions of the rules of the State 
board of health and of the city ordinance are involved which relate to isolation 
of persons who have been examined and have been found to be diseased. Reason- 
ableness of provisions relating to discovery and to examination of suspects need 
not be determined. It may be observed, however, that while provisions of the 
latter class cut deeply into private personal right, the subject is one respecting 
which a mincing policy is not to be tolerated. It affects the public health so 
intimately and so insidiously that considerations of delicacy and privacy may 
not be permitted to thwart measures necessary to avert the public peril. Only 
those invasions of personal privacy are unlawful which are unreasonable, and 
reasonableness is always relative to gravity of the occasion. Opportunity for 
abuse of power is no greater than in other fields of governmental activity, and 
misconduct in the execution of official authority is not to be presumed. 

It is urged that the regulations in question are unreasonable, in that they 
authorize isolation in remote places beyond the limits of the city in which the 
petitioners reside. The court knows of no law or rule of public policy or private 
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right which requires a — who, for the protection of the public, must be iso- 
lated and treated for loathsome communicable disease to be interned in the 
locality in which he may reside. It would have been competent for the State 
board of health to designate a single hospital for the detention of all persons in 
the State found to be so diseased, and it is entirely reasonable for cities having 
inadequate facilities or having no facilities of their own to take advantage of 
those provided by State authority. ees 

In the application for the writ it is stated that if the petitioners be diseased 
they are able to provide themselves with proper treatment in an isolated place 
in the city of Topeka. The answer is: The public health authorities are not 
obliged to take chances. * * * (Ex parte McGee et al., 185 Pac. 14.) 

Venereal-disease ordinance construed—(Kansas Supreme Court; 
decided May 26, 1923.) One of the sections of the venereal-disease 
ordinance of Wichita provided that an infected person, not a pros- 
titute, ‘may be released” from isolation or quarantine upon giving 
a bond or cash guaranty, the application for release being made 
to the city physician. The supreme court decided that the section 
in Layee did not compel the release of a person but authorized it if 
in the judgment of the city physician the public welfare would not 
suffer thereby. (Ex parte Irby, 215 Pac. 449; Ex parte Hollowell, 
215 Pac. 450.) 

Execution of venereal-disease isolation order.—(Kansas Supreme 
Court; decided June 9, 1923.) It was decided that an order isolating 
a woman affected with venereal disease at the State quarantine hos- 
pital for women, issued by the city physician of Wichita, should be 
executed by the sheriff of the county and the expense of executing 
the order paid for by the board of county commissioners. (Nyberg, 
end Physician, v. Board of Com’rs of Sedgwick County et al., 216 

ac. 282.) 

County liable for expenses of women in returning to home after dis- 
charge from State quarantine hospital.—( Kansas Supreme Court; de- 
cided July 11, 1925.) It was decided that where venereally-infected 
women and girls were sent from a county to the State quarantine 
hospital for women pursuant to orders of isolation duly issued by the 
health authority, the county was liable for the actual, necessary, and 
reasonable expenses of man women and girls in returning to their 
homes in the county upon discharge from the hospital. The board 
of county commissioners was directed to make timely and adequate 
provision for the payment of such expenses in conformity with the 
reasonable regulations of the State authorities in charge of the State 
eepry: hospital. (State ex rel. Griffith, Atty. Gen., v. Conner, 

heriff of Sedgwick County, et al., 237 Pac. 385.) 


Title of venereal disease law held to comply with constitutional 
requirement.—( Michigan Supreme Court; decided March 5, 1924.) 
The title of Act No. 272, Michigan Public Acts of 1919, reading ‘‘An 
act to protect the re health; to prevent the spreading of venereal 

i 


diseases, to prescribe the duties and powers of the State department 
of health and of local health officers and health boards with reference 
thereto, and to make an appropriation to carry out the provisions 
hereof,” was held by the supreme court to comply with the constitu- 
tional provision that ‘‘No law shall embrace more than one object, 
which shall be expressed in its title.’ Section 2 of the act required 
physicians to report cases of venereal diseases to the State department 
of health and it was this section that the defendant was convicted 
of violating. (People v. Wohlford, 197 N. W. 558.) 
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Physical examination of venereally infected person.—(Mississippi 
Supreme Court, Division B; decided June 9, 1924.) A statute which 
authorized the physical examination of any person suspected of being 
afflicted with an infectious venereal disease was held not violated by 
a refusal to appear for examination in response to a summons issued 
by an officer of the board of health. The constitutionality of the 
act in question (chapter 194 of the 1918 session laws) was attacked, 
but was not passed upon by the court. (City of Jackson v. Mitchell, 
100 South. 513.) 

Quarantine for venereal disease.—(In chambers, before the chief jus- 
tice of the Montana Supreme Court; decided January 24, 1922.) In 
habeas corpus proceedings brought before him, the chief justice de- 
cided that a person, who was detained by order of a health officer 
because reasonably suspected of being venereally infected, was not 
entitled to a judicial hearing prior to detention. It was held, how- 
ever, that such person was entitled to have the legality of the detention 
inquired into upon habeas corpus, if. after arrest, the right of the 
authorities to continue the detention was challenged. (Ex parte 
Caselli, 204 Pac. 364.) 

Local health authorities can quarantine venereally infected persons.— 
(Nebraska Supreme Court; decided May 17, 1919.) A woman was 
arrested and upon examination was found to be infected with a ve- 
nereal disease. The health commissioner of Omaha ordered her to 
be detained in the detention home of the city for treatment until 
there was no further danger of communicating the disease. In a 
habeas corpus proceeding to secure her release from quarantine, the 
court upheld the action of the health commissioner and denied the 
writ. In the opinion it was said: 

* * * In this case the stipulation shows that the petitioner was ‘‘found to 
be infected with communicable venereal virus,’’ and that she was only detained 
“for such reasonable time and in such reasonable manner as to prevent the danger 
of said petitioner from communicating such infection to others and until the danger 
of the infection should be removed.’’ There can be no doubt that under our 
statute (Rev. St. 1913, secs. 4082, 4094) the city could by ordinance provide for 
such detention, and the ordinance as quoted in the petitioner’s brief provides for - 
such detention. (Ex parte Brown, 172 N. W., 522.) 

Wife allowed damages against husband for venereal infection.— 
(North Carolina Supreme Court; decided December 8, 1920, and 
March 9, 1921.) A judgment was affirmed allowing a wife to recover 
damages from her husband because he had infected her with a vene- 
real disease. It was argued by the husband that the fact of marriage 
constituted a bar to the action, but the court held that under the 
statutes of North Carolina a wife could maintain an action against 
her husband. (Crowell v. Crowell, 105 S. E. 206; 106 S. E. 149.) 

Quarantine for venereal diseases upheld.—(Ohio Supreme Court; de- 
cided December 5, 1922.) The commissioner of health of Akron 
placed two venereally infected women under quarantine pursuant to 
authority contained in regulations adopted by the public healtb 
council of the State department of health. In habeas corpus pro- 
ceedings brought by the two women, the supreme court held the regu- 
lations not iy 8 violative of either the Federal or State Constitution, 
but held them to be a proper exercise of the police power of the 
State. (Ex parte Company and ex parte Irvin, 139 N. E. 204.) 
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Quarantine for venereal disease.—( Texas Court of Criminal Appeals; 
decided January 22,1919.) A woman was arrested under a warrant 
issued by the health officer of San Antonio and detained without a 
preliminary hearing. The court held that this could be done but 
that the order of the health officer holding her in quarantine on the 
charge of being infected with a venereal disease was not final and 
that she could not be denied the right to prove the nonexistence of 
the facts upon which her detention was based. Portions of the 
opinion follow: 

* * ¥* The legislature, under the police power, has authority to authorize 
the establishment of quarantine regulations for the protection of the public 
against contagion from those persons whose condition is such as to spread 
disease, and, incident thereto, to authorize the arrest and detention of such 

rsons, and such, we understand, is the purpose of the statute in question. 

nder its terms, the proper health officer may issue a warrant by virtue of which 
a lawful arrest may be made without preliminary thereto affording the person 
affected a hearing, but if, after arrest, such person challenges the right of the 
authorities to continue the detention, the fundamental law accords him the right 
to have the legality of his detention inquired into by a proper court in a habeas 
corpus proceeding. The law denies to no one restrained of his liberty without a 
hearing the right to prove in some tribunal that the facts justifying his restraint 
do not exist. (Ruling Case Law, vol. 6, p. 435, sec. 449.) The health authorities 
causing the arrest of relator derive their power to do so from the alleged existence 
of the fact that the relator is affected with the disease mentioned, and that her 
detention is required in the public interest to prevent contagion. If those facts 
do not exist, the officer has no jurisdiction to continue the restraint and the court 
in the habeas corpus proceeding has authority to inquire whether the facts es- 
sential to jurisdiction exist. (Ex. parte Degener, 30 Tex. App. 566, 17 S. 
W.1111.) * * * Our statute does not declare that the initial order'of arrest 
shall be conclusive; nor does it designate any tribunal to whom one detained 
under an order of arrest issued by the health officer may appeal for a hearing. 
The fair and reasonable interpretation of the statute under which relator is held, we 
think is that which accords the health officer the power to order the arrest and 
detention, leaving to the person detained the right toinvoke the decision of the 
established judicia! tribunals of the State on questions raised, either of fact or law, 
involving the validity of the detention. e conclude that under the act of 
the legislature in question the relator had the right to a hearing on a writ of 
habeas corpus, and therein to prove the nonexistence of the facts necessary to 
authorize her continued detention and thereby obtain release. (Ex parte Hard- 
castle, 208 8. W. 531.) 

Quarantine of venereally infected person upheld.—(Texas Court of 
Criminal Appeals; decided June 4,1919.) A woman, found to have 
syphilis, was ordered by the health officer of Houston to be confined 
for treatment at the city farm. She applied for a writ of habeas 
corpus to secure her release, but this was denied by the court. One 
of the contentions made in her behalf was that she had been given 
numerous tests and that some showed positive results and some 
showed negative results. Regarding this the court said: 

* * * Nothing is thus presented for our decision. If relator is free from 
syphilis or gonorrhea she may present her application for writ of habeas corpus 
to the local courts under the authority of ex parte Hardcastle, decided by us at 
this term, and if free therefrom may be discharged. The courts will understand 
that the health officers have no right or power to hold in quarantine citizens 
who do not show the presence of some of the diseases named in chapter 85 of 
the acts of the fourth called session of the thirty-fifth legislature, 


In conclusion it was stated: 

* * * We think the provision of said act that such patients should be 
confined for treatment until declared cured by official pronouncement is not 
unreasonable, unjust, or arbitrary. Our attention is not called to any author- 
ities holding this or other similar acts violative of any of the provisions of our 
Constitution, or discriminatory, arbitrary, or unreasonable. (Ex parte Brooks, 
212 S. W. 956.) 
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Vital Statistics 


Local registrars held to be county employees.—(Arkansas Supreme 
Court; decided April 9, 1923.) It was decided that, under the laws 
of the state, a local registrar was a county employee rather than a. 
State employee, and that his fees ioald: be paid by the county. 
(Burgess v. Johnson County, 250 S. W. 10.) 

Status of fees received by local registrar of vital statistics. —(California 
Third District Court of Appeal; decided February 28, 1924.) Fees 
collected from the county of Sacramento by an official of the city of 
Sacramento while acting as local registrar of vital statistics were held 
not to be public moneys belonging to the city. The court stated in 
the opinion that local registrars of vital statistics were State officers 
performing State functions and that the compensation provided was 
in no wise connected with any function exercised as a municipal 
officer. (City of Sacramento v. Simmons, 225 Pac. 36.) 

_ Death certificate as evidence of cause of death.— (Utah Supreme Court; 

decided June 7, 1921.) It was decided that a death certificate was 
admissible in evidenge to show the cause of death. (Bozicevich v. 
Kenilworth Mercantile Co., 199 Pac. 406.) 


Washrooms 


Act providing for erection of washrooms for employees held invalid.— 
(Kentucky Court of Appeals; decided February 28, 1922.) Section 1 
of chapter 20 of the 1920 acts of Kentucky required certain employ- 
ers to provide and maintain washrooms when 30 per cent of the em- 
A ie had voted to notify the employer to erect such washroom. 


his act was declared unconstitutional on the . gone of its being 
a delegation of legislative power in violation of section 60 of the 
State constitution. (Commonwealth v. Beaver Dam Coal Co., 237 
S. W. 1086.) 

Water-Closets 


(See Excreta disposa!) 


Water Supplies 
(See also Municipalities, Liability of) 


Evidence held not to warrant jury in finding that contamination of 
well was caused by defective sewer—(lowa Supreme Court; decided 
May 12, 1925.) ‘The plaintiff alleged that, due to negligent, defec- 
tive construction of a sewer in front of his premises, a well on his 
premises became polluted with typhoid-fever germs contained in 
sewage which escaped through the joints of the sewer, and that 
members of his family were taken ill with typhoid fever caused by 
drinking the contaminated well water. A jury awarded damages to 
the plaintiff. The supreme court, however, reversed the judgment, 
holding that the evidence did not warrant a finding by the jury that 
plaintiff’s well was contaminated by sewage which escaped from the 
alleged defective tile joints. There was evidence showing that in 
the operation of the sewer the tendency would be to infiltration rather 
than outfiltration. It was also shown that several outside toilets and 
a hogpen were in closer proximity to the well than was the sewer in 
question. In closing the opinion the court said: 
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Sufficient to state that the circumstantial evidence, upon which plaintiff relies, 
fails to carry the burden placed upon him. The jury was not justified in infer- 
ring from a mere possibility the existence of a cause upon which plaintiff predi- 
cates his action. (Hemminger v. City of Des Moines, 203 N. W. 822.) 

Purification of water supply.—(Kentucky Court ‘of Appeals; 
decided November 29, 1921.) It was decided that under the statutes 
the State board of health could forbid the furnishing by a company 
of impure water to a community on the ground that such water was 
a nuisance, but could not direct the use of any particular method 
of purification. The following is a portion of the court’s opinion: 

* * * We have no doubt that the State board of health may, under said 
section 2057, abate any nuisance in this State caused by filth which induces 
sickness. In this respect the powers of the board are broad, but not unlimited, 
and must be exercised within a sound discretion; not whimsically or capriciously 
nor arbitrarily. If the board of health in dealing with such matters does not 
exceed its powers nor abuse its discretion, its orders will be upheld by courts as 
final and conclusive. * * * Although, as said above, the board of health 
has the power to abate a nuisance, source of filth or cause of sickness, it has no 
monconery power enabling it to direct the method by which the result shall be 
accomplished. It can only cause the abatement of the nuisance and is not con- 
cerned with the method by which it is done. In othe? words, it may stop the 
furnishing of impure and dangerous water to a community, but it has no power 
to direct a water reap ange to install any particular character of plant for sedi- 
mentation, filtration, or chlorination of the water, and the water company may 
adopt any system that may seem best or expedient to it, if the system adopted 
produces the results desired—clear, soft, wholesome water. * * * (Purnell 
et al. v. Maysville Water Co., 234 S. W. 967.) 

Pollution of city water supply enjoined.—(New Jersey Court of 
Chancery; decided May 20, 1919.) The defendant, a manufacturer 
of chemical products, discharged the factory waste directly into the 
Rahway River above the point where the city of Rahway took its 
water supply. This was in violation of a State law, and on complaint 
of the city of Rahway steps were taken to clarify the refuse and to 
retain the effluent upon the defendant’s premises. Pollution continued 
however, and suit was instituted by the State department of health. 
The ps defended on the grounds that the pollution was not 
Bayi le at Rahway because of mitigation in quantity and quality 
of the effluent,” that “to take a poisonous dose one would have to 
drink more of the polluted water than would be required to drown 
in” and that “the inhabitants of Rahway would suffer no incon- 
venience if their filtration plant were of an up-to-date type and prop- 
erly managed.”’ These arguments the court rejected and decreed that 
the company should cease discharging polluting matter into the river 
and — and #llowing it to remain on the river banks. (State ex 
rel. Department of Health of New Jersey v. Chemical Co. of America, 


Inc., 107 Atl. 164.) 
Inability of city for ashen yee J polluted drinking water —(New York 


Court of Appeals; decided ae 15, 1919.) The city’ of Rochester 
had two systems of water —e y, one for domestic use and the other 
for fire purposes and for sprinkling the streets. The potable water 
became contaminated and polluted by mixture with the other supply 
which came from the Genesee River. The plaintiff became ill of ty- 
phoid fever and sought to recover damages from the city, claiming 
that his illness was caused by drinking the polluted water and that the 
city had been negligent in allowing the water to become polluted. 
The evidence showed that there were many yore cases of typhoid 
fever in the city during the period that the water was polluted, and 
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that many persons who had drunk the polluted water had contracted 
typhoid. The health officer of the city gave it as his opinion that 
the plaintiff contracted the disease by drinking polluted water. It 
was shown that infection with typhoid fever could be acquired in 
several ways, and it was contended in behalf of the city that the 
plaintiff had not proved that the polluted water had caused his ill- 
ness. The lower court dismissed the complaint on the ground that 
the evidence for the plaintiff was insufficient as a matter of law. 
The court of appeals, however, held that the facts should have been 
submitted to a jury, which would afford the plaintiff an opportunity 
to prove, if he could, that the infection was caused by the drinking 
ae A new trial was granted. (Stubbs v. City of Rochester, 124 

E. 137.) 

Use as cemetery of land near water supply restrained.—(New York 
Supreme Court; decided June, 1924.) The use of certain land for 
cemetery purposes was restrained and it was held that a town board 
of health was justified in adopting a resolution declaring the proposed 
use of the land for such purposes to be a public nuisance. The Jand 
in question was near several drinking-water wells, and, because of the 
nature of the soil, the burial of dead human bodies on the tract would 
have created a nuisance. (Town of Cheektowaga v. Saints Peter and 
Paul Greek Russian Orthodox Church of Buffalo, N. Y., 205 N. Y. 
334.) 

ollution of public water supply enjoined.—(Pennsylvania Supreme 
Court; path By September 29, 1924.) The complainants brought 


suit to oo the defendants from discharging acid mine waters into 


a stream from which, at a point below defendants’ mines, the public 
was supplied with water and from which water was taken for use by 
the plaintiff railroad company. The drainage of the mine waters 
into the stream polluted it, and the court, after stating facts showing 
that public use was made of the stream, reached the conclusion that 
the defendants had “no right of any kind to drain their mine waters 
into the stream, considering the public use which is made of its 
waters, and that their so doing constitutes a nuisance which must 
be restrained.’”’ (Pennsylvania R. Co. v. Sagamore Coal Co. et al., 126 
Atl. 386.) 
Workmen’s Compensation Acts 


(See also Occupational diseases) 


Award under compensation act for disease contracted in caring for 
other employees.—(California Supreme Court; decided September 17, 
1920.) A safety engineer a by a mining company cared for 
employees of the company who were taken ill with influenza during 
the epidemic which prevailed in the fall of 1918. For several days 
he practically gave up his regular duties and devoted himself to car- 
ing for the influenza patients, being in the closest personal contact 
with them. Among the temporary quarters used to care for the 
patients was the engineer’s office. There was evidence justifying the 
conclusion that the engineer had been directed by the superintendent 
of the pire ag to assist in the care of the patients. ile engaged 
in this work the engineer was taken ill with influenza which reauleea 
in an affection of the heart incapacitating him for anything but light 
work. The State industrial accident commission awarded him com- 
pensation under the workmen’s compensation act and this award 
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was affirmed by the supreme court. (Engels Copper Mining Co. v. 
Industrial Accident Commission et al., 192 Pac. 845) 

Compensation granted under workmen’s compensation act for weak- 
ened resistance due to occupation resulting in grinder’s consumption.— 
(Connecticut Supreme Court of Errors; decided February 23, 1925.) 
The plaintiff was employed by the defendant company for a number 
of years in wet grinding. In the plaintiff’s occupation of tool grinder, 
water, laden with minute parties of grindstone and steel, was con- 
stantly splashed upon the operator and the gritty matter taken into 
the lungs through the nose and mouth. The lodgment of these 
particles in "ay, produced in the plaintiff a disease known as 

neumoconiosis which developed into a mixed infection of a tubercu- 
ar, staphylococcic, and streptococcic nature. The so-called occupa- 
tional disease amendments of the workmen’s compensation act read 
in part as follows: 

If an injury arises out of and in the course of the employment, it shall be no 
bar to a claim for compensation that it can not be traced to a definite occurrence 
— can be located in point of time and place. * * * 

The word ‘‘injury”’ as the same is used in said chapter shall be construed to 
include any disease which is due to causes peculiar to the occupation and which 
is not of a contagious, communicable, or mental nature. 

The court held that the injury in this case was a weakened resist- 
ance to infection called pneumoconiosis, which injury was not com- 
municable, and the fact that grinder’s consumption (a communicable 
disease) developed from the injury did not bar recovery of compen- 
sation. The court said in part: 

The consequent effects of the weakened resistance to infection in this case, to 
wit, the infection producing grinder’s consumption, is not the injury compensated 
for; it is the weakened resistance to infection which is the injury compensated | 
for; the consequences of that condition when infection occurs is deemed a part 
of the weakened resistance to infection. (Kovaliski v. Collins Co. et al., 128 
Atl. 288.) 

Influenza and pneumonia held compensable under workmen’s com- 
pensation act.—(Connecticut Supreme Court of Errors; decided July 
30, 1925.) A marble setter, as the result of exposure in the course 
of his employment, contracted inflyenza which later developed into 
pneumonia causing death. The court sustained an award to the 
widow under the workmen’s compensation act. (De La Pena v. 
Jackson Stone Co. et al., 130 Atl. 89.) 

City sanitary cart driver held within compensation act.—(Georgia 
Court of Appeals, Division No. 2; decided February 23, 1924.) The 
driver of a sanitary cart operated by the public health department 
of a city was held to be an ‘“‘employee”’ of the city and entitled to 
compensation under the workmen’s compensation act. (City of 
Atlanta v. Hatcher, 121 S. E. 864.) 

Typhoid fever held compensable under workmen's compensation act.— 
(Indiana Appellate Court; decided January 5, 1922.) Typhoid fever 
ebintrncted an employee through drinking impure water furnishe 
by the employer, was held to be an “injury” by “accident arising 
out of and in the course of the employment” under the workmen’s 
compensation act, and, as such, compensable. (Wasmuth-Endicott 
Co. v. Karst, 133 N. E. 609.) 

Typhoid fever held compensable under workmen’s compensation act.— 
(Maine Supreme Judicial Court; decided December 11, 1924.) Ty- 


. 
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phoid fever, contracted by an employee of the State highway com- 
mission from drinking polluted water furnished him by the commis- 
sion while in its eraploy, was held to be a personal injury by accident 
within the terms of the workmen’s compensation act, and therefore 
compensable. (Brodin’s Case, 126 Atl. 829.) 

Compensation for typhoid fever granted under workmen’s compensa- 
tion act.—(Michigan Supreme Court; decided April 27, 1923.) Ty- 
phoid fever contracted by an employee of a hotel as the result of 
drinking impure well water furnished by the hotel was held compen- 
sable as an accident within the meaning of the workmen’s compensa- 
tion act. (Frankamp v. Fordney Hotel et al., 193 N. W. 204.) 

Contraction of typhoid fever held not compensable in instant case 
under workmen's compensation act.—(Michigan Supreme Court; de- 
cided March 5, 1924.) It was decided that in the instant case the 
contraction of typhoid fever by the plaintiff, an employee of an 
independent contractor, was not an industrial accident caused by 
exposure to some special hazard incidental to or arising out of his 
employment. The defendant, the owner of the premises where the 
‘ work was being performed, did not furnish the plaintiff with the 
water alleged to be the cause of the infection for the purposes of or 
in connection with his work and did not know in fact that the 
plaintiff was drinking it. The water was not at or in view of the 
place of plaintiif’s employment but was in a barn some distance from 
there and in a condition indicating it was put there to water animals. 
(Ames v. Lake Independence Lumber Co., 197 N. W. 499; Wiltfong 
v. Lake Independence Lumber Co., 197 N. W. 502.) 

Sleeping sickness following bump on head held not compensable under 
workmen's compensation law.—(New York Supreme Court, Appellate 
Division; decited March 2, 1921.) The claimant was awarded com- 
pensation under the workmen’s compensation act by the State indus- 
trial commission for sleeping sickness which developed following a 
bump on the head. This award the appellate division of the supreme 
court reversed, allowing compensation for the injuries to the claimant’s 
head but not for the sleeping sickness. The undisputed testimon 
of a physician was to the effect that sleeping sickness was the result 
of an infection and not the result of trauma. The court stated that 
neither the State constitution nor the workmen’s compensation law 
contemplated payment for diseases which were not the natural and 
unavoidable resuit of accidental injuries. (Donovan v. Alliance 
Electric Co. et al., 186 N. Y. Supp. 813.) 

Term “injury” in workmen's compensation law construed.—(Ohio 
Supreme Court; decided April 25, 1922.) It was decided that the 
term “injury” in the workmen’s compensation law did not include 
diseases contracted in the course of employment, and accordingly it 
was held that death from typhoid fever was not compensable. The 
question of the compensability of occupational diseases was not in- 
volved in the case. The following is a portion of the court’s opinion: 

* * * But in view of the constitutional interpretation, in view of the fact that 
during the eight years that the compulsory compensation law has been in force, 
the industrial commission has given the term ‘‘injury’’ an interpretation which 
excludes diseases which are contracted as distinguished from diseases which are 
occasioned by or follow as a result of some physical injury, and in view of the 
fact that to interpret the term “injury ”’ as including diseases generally would en- 


large the scope of disabilities compensable to such an extent as to either bank- 
rupt the fund or require a complete readjustment of premiums upward, we hold 
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that, if the scope of cases compensable is to be extended, it should be done b 
unambiguous legislative enactment rather than by judicial construction. For it 
must be recognized that if the term “injury” is to be construed to include ty- 
— fever contracted in the course of employment, it may as well include in- 

uenza, pneumonia, tuberculosis, smallpox, ordinary colds, rheumatism, and 
practically every disease which may be contracted by workmen in the course of 
employment, and the workmen’s compensation department will become a health 
and life insurance department for workmen, compulsorily supported by employers, 
and the constitutionality of the whole scheme be endangered. (Industrial Com- 
mission v. Cross et al., 136 N. E. 283.) 


Pneumonia resulting from accidental injury to leg held compensable 
under workmen’s compensation law.—(Oregon Supreme Court; decided 
April 28, 1925.) An employee while engaged in his work received an 
accidental injury to his leg. Following the injury, pneumonia devel- 
oped, and in a proceeding to recover compensation under the work- 
men’s compensation law the jury found that the pneumonia was the 
proximate result of the leg injury. The Supreme Court held that 
the finding of the jury was supported by some evidence and affirmed 
a judgment in favor of the claimant. (Robertson v. State Indus- 
trial Accident Commission, 235 Pac. 684.) 

_ Compensation for occupational disease under workmen’s compensa- 
tron act.—(Virginia Supreme Court of Appeals; decided September 
18, 1924.) An employee was made ill by gas to which he was exposed 
while at work, suffered nose bleed, complained of a severe cold, 
and later was found to be afflicted with tuberculosis. The court 
decided that he did not suffer an accident within the meaning of the 
workmen’s compensation act, and held that an occupational disease 
which did not result naturally and unavoidably from an accident was 
not compensable under the act. (Clinchfield Carbocoal Corporation 
et al. v. Kiser, 124 S. E. 271.) 


ADDITIONAL COPIES 
OF THIS PUBLICATION MAY BE PROCURED FROM 
THE SUPERINTENDENT OF DOCUMENTS 
GOVERNMENT PRINTING OFFICE 
WASHINGTON, D. C. 
A 


T 
10 CENTS o COPY 


